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Foreword 


— by Ашу. Jefirey Weiner, former president, National 


Association of Criminal Defense Lawyers 


їп all professions requiring high levels of special- 
ization, there are those who "tall the talk” and then 

there are those who “walk the walk." Massad Ayoob. 
is unquestionably among the rare few who fall in the 
later category. 


Iyoucary be 
competent with your 
un You dont еей 
Be abieto shoot thi 
perfect qualiõcanon 
КЕТТ] 
and5 hardbal but 
youwanttocame 
adoseas you con. 
Confenceandcon- 
petence true. 
ys rot 


TE veaowronce 


mde: Mass Ayob is the real McCoy. I know. rained 
«йд tes with him for years and I survived a gunfight because 
летие ambient O his teaching and training. (More about hat ae... 
теа Having attended college, law school, and dozens 
emertfriejuyo of legal courses and seminars, both as a student and 
woah teacher, I have seen many people instruct. Simply ри, 


Mas Ayoob is the best teacher and instructor 1 have 
ever learned from. Mas Ayoob is extremely knowledge- 
able — just ask anyone in Ihe profession of firearms. 
Mas is a top shooter and true expert їп all the mental 
and physical aspects relating to weapons. 

Masis a superb lecturer and writer. In fact, having 
read gun publications for almost four decades, 1 often 


shake my head in disbelief when 1 see how other “gun 
writers” essentially take Мавка comments and even 
his phrases, as well as his teachings, an re-phrase them 
їп an attempt to use them as their own. 

1 smile each time I think of my training with Mas 
in weapons retention and disarm techniques. I vividly 
recall how, їп each class, he would select the biggest, 
toughest student and say to him, “I am litle and weak 
and you are big and strong." Mas would hand him a 
replica ofthe gun thatthe student carried and would 
tell him to grip the gun any way he wished and to hold 
that gun as tightly as if he had just drawn it in a threat- 
ening situation. 

Then, Mas would tell the student that he was going 
to take the weapon away from him — so there would 
be no surprise. Usually, the student would laugh 
as he firmly gripped the gun with both hands. Mas 
would ask, "Are you ready?" And when the student 
acknowledged that he was, Mas proceeded to disarm. 
him within about two seconds. | witnessed this over. 
and over, even when the students were highly trained 
police officers or Federal agents (who were smart 
enough to attend Маз courses at their own expense) 

1 earned handgun retention techniques that work. 
in the real world, and had the pleasure of listening to 
Мае lectures and answers to questions on virtually 
every aspect oí self defense using handguns, Kubotans, 
knives, long guns, and other weapons. 

Several years ago, Mas and I, along with two other 
folks, were panelists їп a video produced by the Ameri- 
can Bar Association's American Law Institute, The 
video was for lawyers and judges and the topic was 
the judicious use of deadly force. The video has been 
played around the country and has been widely used 
as an educational source, Mas is not a lawyer, but he is 
extremely knowledgeable about the law in this area. 

With Mass experience and qualifications, as a 
champion shooter — a police captain and a highly- 
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qualified expert witness —1 can't think of anyone better 
to write the book which you are about to read. 

| speak from first-hand knowledge of Mass cre- 
dentíals as an expert witness. I am а Board-certified 
criminal trial lawyer, a former president of the Na- 
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tional Association of Criminal Defense Lawyers, and 
а practicing criminal defense lawyer for forty years. 
My clients and 1 have benefited from Mass expertise 
їп several high profile, murder, shouting, and self 
defense cases through the years, When I need an ex- 
pert witness whom | know has rock-solid eredentials 
and credibility and who is untouchable under cross- 
examination by prosecutors, | call Massad, He is “The 
Man.” 

So, when Mas asked me to write this foreword, | 
immediately accepted. 1 am genuinely honored by his 
request 

Okay, | promised details of why 1 so fervently 
believe in Massads training. In 1991, my former wile 
(who also trained with Маз) and I drove home with 
another couple returning from a wedding party ata 
fancy hotel in Miami. Everyone was dressed up for the 
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‘occasion. | wore a tuxedo and а SIG P220 (45 caliber) 
ina Milt Sparks's Summer Special holster (under my. 
cummerbundn. 

When we arrived at my home, my former wife and 
| exited Ine car. As we said “goodnight,” my ex-wife 
yelled, “Home invaders!” and she dave for cover under 
the car. 1 was in front of the car and saw a tall man 
with a ski mask running toward the rear of the car that 
ту law partner and his wife were still in. The gunman 
held a semi-automatic handgun in what was essentially 
an isosceles position aimed directly at me. 

Thanks to my traning, | immediately drew my SIG 
and fired first, over the roof of the car I was facing as 
he stopped behind the саг. The violent a 
the surprise of his life when | fired my 45 
him. He returned fire with what we later earned was a 
mm. 

Whether I actualy hit him is not known, but he 
spun around and crouched and stumbled into the gel- 
away car, which was waiting and then pulled up to get 
him after the shots were fired. And that was i, It was 

No time to think — only time to react. No time to re- 
trieve a gun from an ankle holster or а “man purse” or 
briefcase. All the training and hours of practice kicked 
in, and it was over in an instant 

None of us were hurt. The police recovered the 
9mm bullet from the dashboard of ту law partner's 
vehicle (who, along with his wife, wisely ducked down 
as they saw me draw my weapon). The brand new 
Lexus (which he had picked up that afternoon) had а 
cracked rear windshield where the 9mm bullet had en- 
tered. The 9mm had then traveled forward, hit the front 
‘windshield and ricacheted into its final resting place, 
the dashboard. 

When it was all over and the police finally left my 
home in the early hours of the morning, 1 made three 
calls: one to Mas, one to John Farnam and one to 
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Quique Fernandez. | thanked them 
for saving four lives that night 
Had it not been for their excellent 
training, for which I was and am 
so grateful, the outcome would 
certainly have been different 

Wit sounds like l'm a huge fan of 
Massad Ayoob, it is because | am. 
After all, because of my training 
with him, Lam here to write this. 
And, after forty years as a practicing 
criminal defense attorney, 1 know 
that what Mas says, teaches, and 
writes is the best, state of the art 
knowledge you can get. 

1 would be remiss if | did not 


mention that iis essential that ev- 

ery gun owner make contact with a 

tained and gur-knowledgeable, experienced criminal sari amer 

defense atomey so that, ithe unthinkable happens, Freuden Konana! 

you will have someone who knows you ready to take AsocatonofCuni 

Your call and advise you before you talk with police, те Petrie Lawyers 
So, red and enjoy this and all of Мамай Ayoobs 

books — he is an excellent writer — and fel goad about 

what you will have leamed. You never know when 

Your Ше could depend on i. 


All the best, and stay safe, 
E. 
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CHAPTER 1 INTRODUCTION 


Chapter 1: 
Introduction 


My ist book оп use of deadly force by the private citizen 
in defense of seli and others came out in 1900. The tile ar 
Inthe Graves Extreme: the Role of the Firearm in Personal 
Protection. 1t has been a bestseller ever since, and remains 
available through Police Boolehell, PO Вох 122, Concord, 
AH 03302- Many have been kind enough to call it "the 
authoritative text” in їс field. 

"The book you now hold in your hand was not written to 
replace Inthe Сутиен ше те, but to augment t Deadly 
се в one of the mast mature bodies of a that we have, 
andi there в relatively ile in it that significantly changes 
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Since writing that ook, Ive been able to gather more 
research and experience. [ve been an expert witness n weap 
‘one and deadly force cases both criminal and chi for three 
and з half decades now. Any veteran attorney will tell you 
that lw school teaches you av, but experience teaches you 
trial tactics. It в from that experience that many of the lessons 
hared here have been drawn. 


“Any veteran attorney will ell yo 
that law school teaches you law, but 


experience teaches you tri 


‘That experience between books has included nineteen 
‘years as chair of the Firearms Commitee ofthe American 
Society of Law Enforcement Trainers, eleven years on the 
Adviscey Board af the Intemational Law Enforcement Edu- 
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cators and Trainers Association, and presenting at regional, 
national, and intemational seminars of the Intemational 
Association of Law Enforcement Firearms Instructor ve at 
tended several advanced homicide investigation and officer 
involved shooting investigation courses, and taught at some 
‘of both. Part af my teaching load includes Continuing Legal 
Education courses far practicing attorneys doing firearms 
and use of force cases, Since writing Inthe Gravest Eareme, 

1 founded Lethal Foree Institute in 1981, and taught there 
through 2009, after which I established Massad Луо Group 
iapz/massadayoobgroup огу), through which I now teach 
nationwide on related topics. My time carrying а badge is 
тош at four decades, ай in a parttime but ull-swom and 
“empowered capacity. 
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IN THE GRAVEST EXTREME 


‘The Role of the 
Firearm in Personal 
Protection 


Massad F. Ayoob 


There have been changes їп some Jurisdictions” laws as 
regarde the Stand Your Ground and Castle Doctrine prin- 
iles but while these changes have been hugely contro- 
Versa, they have also been very widely misunderstood, Ae 
Же! ciscus in these pages, once we ди past the misunder- 
Standings there's not anything of substance that has changed 
КТ АДАН i 
Inthe areas of gun laws, as opposed to selé-defense 
laws, there certainly have been changes. At the time 1 
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wrote In the Gravest Extreme, there were seven states in 
the USA where there was absolutely no provision at law 
for the private citizen to legally carry a concealed handgun 
in public; now, there are none. In 1980, most jurisdictions 
ering carry permits were "may Issue" meaning that the 
issuing authorities could prety much grant ог deny the 
permits at their own discretion. In many places, "may is- 
Sue” came to he а code for “we'll issue you the permit if 
You're white, male, rich, and politically connected” Today, 
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the majority of he states are "shall issue." This has come 
about through reform legislation that mandates the issu- 
ing authorities to grant permits to all law-abiding private 
"ізет applicants who meet certain simple requirements 
Back in those days, there were only two total reciprocity 
tates, Indiana and Michigan, where a permit from another 
tate Was recognized there; today, reciprocity is vas 

wider, There was only one state, Vermont, where а per- 
mit wasnt even needed to сату loaded and concealed in 
public; people were merely forbidden to da so i they had 
а criminal record, were adjudicated mentally incompetent, 
ог could be shown to be doing sa for malicious purposes. 
At this writing, Vermont has been joined by Al; 

Arizona in permitles сапу, and by Wyoming, which limits 
itta Wyoming residents 


h limits remain on th 


voks in several sta 


Gun laws have come а long way for armed citizens. But 
there have alo been setbacks. can’ think of a jurisdiction 
that had magazine capacity limits when I wrote In the Grav 
est Extreme. From 1994 through 2004 our country lived with 
the Clinton Assault Weapons ban that limited new maga. 

ines to ten-tound capacity. While that decade-long exerci 
in futility is thankiully past at this writing, such limits remain 
оп the hooks in several states, In my opinion this сап ham 
per the defensive capability of law-abiding armed citizens 
їп general, and the physically challenged among them, in 
particular, 

"rs been a lang ride, and a most instructive one. ve been 
able to leam a lot, and Ym honored to be able то share some 
‘ofthat leaming with you here 


— Masad Ayoob 
Tune, 2014 


Chapter 2: 
Standards 


M ory-some years working and teaching in the justice. 
system has taught me anything, iis this: I you act to the 
standards by which you know you will Бе judged, you 
Should not be found wanting in the judgment. 

No two use of fore incidents will be exactly the same. 
in every respect. There isa virtually infinite potential for 
branching of circumstances, Because of this, he courts will 
hold us to standards, t0 a formula if you wil. Foe the same. 
reasons, it behooves all of us o use a formula to analyze 
each situation we face to determine whether lethal force i 
justified. 


STANDARDS 
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Lethal force (or deadly force; he terms are interchange- 
able| is that degree of force which a reasonable and prudent 
Tn would consider capable af causing death or gat 

rodily harm Various laws use the terminology “great bodily 
harm” “grave bodily harm,” “serious body harm,” ete.: the 
easiest way to remember it in layman's terms В "crippling 

Те эн of circumstances that pties tha ше of бөйү 
force is a situation af immediate danger af death or great 
‘bodily harm to oneself ar other innocent persans. Since 
‘deadly force is normally only allowed as a last resont, the 
danger should be otherwise unavoidable and not created 
by the defender himsel This brings in an element called 
preclusion, which can vary according to jurisdiction and 
ircumstances, and will be discussed separately in this boak 


i 


Partof gun owners responsibilty keeping weapons secure ham unauthorized hands. How: 


ever, quik release feature of толу gun safes lows door to pop qul. 


That situation of immediate danger of death or crippling 
injury в normally determined by the simultaneous presence 
of three criteria. Different schools use diferent terminology 
but the most widely used and court proven standard has 
been in use far decades: abilty/opportunty jeopardy. ^Nbil- 
ity” means that the assailant possesses the power to kill or 
cripple. "Opportunity" means he is capable af immediately 
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employing that power. "Jeopardy" means that his actions 


andor words indicate to a reasonable, prudent person that 
йе intend to do зо and is about to do о. We will discuss 
each of these in great detail in this baok 

“Throughout, the law-abiding armed citizen must main- 
tain the mantle of innocence. Think of the mantle of inno- 
‘cence asa legal cloak that shields the wearer from success- 
ful accusation of wrong-doing. The defender must not have 
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provoked the encounter, must not have started the fight, ог 
эп element of guilt and wrong doing will accrue. rt lay 
Sithin the defenders power fend the argument or abjure 
йот the conflict, but Instead he "hept te ball rolling” and 
things predictably escalated, he may very likely be eld i 
have boen at least partially at fault 
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row thelawswher Some states, but not all, have provisions for excusable 

yozga Thi Lagal icide as well as justifiable homicide. In essence, a find- 

Heat oppisutal ing of excusable homicide means that the deceased prob- 

forcheciingthaton ably shouldn't have been killed, but any reasonable and 

fondle prudent person under sere ситта wold ely 

pos rave made the same mistake as he person who Killed him. 
By contrast, a finding of justifiable homicide says in essence. 
thatthe person who killed he deceased acted corectly in 
ding зо. In either case, the persan who is responsible for. 
the king is held harmless. 
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Sendo Wemushaverezsonabie ferc dea or grave bodily 

Gébmeladrim harm when we employ this level o force, Reasonable fear 

Hmgidkedas starkly distinct om what he Iaw calls bare fear which 

ошту оно ^ never justifies harming another. Bare fear is raked panic, 

fandiee dead foe s blind and unreasoning fear is understood that when 

= panic comes in, reason departs The necessary reasonable 
Fear doesn't mean ye Ийт your pants or running away 
screaming: reasonable fear îs simply that apprehension of 
danger which any reasonable, prüdent person wouk experi- 
ence if they were In the same situation as you, knowing 
what you know at the time. 


General Rules of Engagement 
Each state has its own statutes and codes, colloqui- 

ally known as "black letter aw The laws are interpreted 

through the prism of case aw, decisions by appellate courts 

which essentially пай down the fine points. Some ofthe 

езгеч, most easily understood legal definitions and inter- 

preations may be found in the given state's recommended 

Jury instructions on the various issues, АП of these may be 

researched at a legal library. In every county seat, at or near Much- but norail— 

the county courthouse, you will find a legal library that bour deadly force 

open to the public. The legal librarians Гуе faund asa rule, Iowa be kared 

же delighted to help ordinary citizens ook up these things. ring 
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Because ours is the most mobile society on Earth, we are 
constantly moving between jurisdictions. No lawyer can 
memorize the vastness of The Law in hs entirety; that why 
every law office has йз own legal library. Ма police officer 
сап memorize them all; that's why the patrol car has a mo 
bile data terminal with the capability of looking things up. 
її follows that the law-abiding armed citizen can't hold all 
the laws in his head, either. For that reason, in this book as 
in my classes, I teach generic principles that are common to 
the Tav af all ity states, 

Now, lets move forward and examine these matters in 
grester derail 
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Chapter 3: 


The Ability Factor 


In this context, ability means your assailant possesses 
the power to kil, or to jit enppling injury: This power. 
most obviously takes the form af a weapon, but и also may 
Imaniest as something called dipariy force. Les look at 
weapons frst 

A gun, obviously, is а deadly weapon. So is a bow and 
arrow So sa bludgeon, whether it was designed to be a 
loris some ordinary object being used as a makeshift 
striking weapon So, af course, В а knife, а sword, an се. 
Pk атали. a broken hole, ar any other edge ar pointed 
object which can be used to stab andlar slash. 


The Opponent's Gun 


How could opposing counsel ever allege that the gun 

your attacker was wielding or reaching for wasn't deadly 

Weapon As counterintuitive as such an allegation might 

Seem, t crops up all the time. “The gun wasn loaded, so 

You werent in danger, ergo it wasn't really self-defense 

When you shot him.” The gun in the hand of he deceased 

Wasn't a real gun, so shooting him wasn't justified.” Photogramhedin 
The law doesn t see 1 hat way. The reasonable and pra- тепсе ее 

dent persan is not Superman and does not have халу von. Was used soattempt 

Не or she has no way of knowing whether the gun loaded. roslash a policeman 

Inne case in which тений, the defendant was charged to death Is wilder 

wi murder for shooting a man who, in a state of cream- Was kiled jusifabhi: 

ing rage, pulled mm semiautomatic pisol on him. Mhe бурок ите 


EX 


defendant drew his own nine-shot 9mm, and had ta empty 
її into the stacker before tbe later fell and dropped his 
weapon. The dead man's unfred pistol tumed ош o have a. 
ТИ magazine but an empty fring chamber, and the prosecu- 
tion шей mightily to use that facto convince the jury that 
the defendant was not in real danger and therefore could not 
be justitie în shooting. 

În ation to pointing out that the defendant could 
not possibly have known that his opponens chamber was 
©ту, е defense attomey used ric as эп expert witness i» 
Show the jury that the азайат could have acked the side 
af his pistol and fd in a fraction afa second: Nonetheless, 
the exoneration af the defendant tok along and arduous 
court barle. 

Tor a very long lime aw, ty guns вой Ailt guns have 
been manufactured tos closely feplicate ea guns that 
they can't be distinguished irom thë genuine article without 
derailed examination: When things happen quick in the 
eal word even in broad dy light it 18 no triek ta show the 

шу ar the and jury that these realistic tays look сас, 
Ui real ing. When he uant occus poor gi 
asis often thecae, it i even more likely that no reasonable 
person could have been able to tell the unshootable clone 
Bun” from the deadly genuine article. This does not, how- 
Ever, keep clueless people and those with certain agendas 
from organizing protest marches and orchestrating a bliz- 
zard of ener tà the prosecutors ilice demanding criminal 
‘charges against the man who "shot the poor guy who only 
had a toy? 

Aer e оу ама agrat rasa 
Ол the barrel so they hopefully welt he mistaken for real 
Оле, criminals and children lie proved to be adaptable. n 
Both cases they simply removed the orange р, or painted it 
‘ver painted the whole toy gun flat black: Conversely, there 
Sre documented eases af criminals painting real guns orange, 
in hopes that police will think they Te toys апа hesitate to 
‘Shoo giving the criminals tme c murder hem and саре. 

PA few years ago 1 cid a murder case in Baltimore. The 
shooting scene was a workshop that had been burgled many 
Times. The owner were working late опе night when they 
heard sounds indicating that t was happening again, and 
armed themselves. They soon found emen facing an in- 
ruder in бїт light, who turned toward them suddenly with 
‘what appeared to be a long barreled revolver. Bath shop 
‘owners opened йге simultaneously, опе with a 12-gauge 
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shotgun and the other with an HK pistol Their deuble-0 
buckshot and 45 caliber hollow points killed the intruder, 
who tumed out to be armed with a [eng- handled hammer 
He had been holding i by the head with its long handle pro 
trading ashe spun toward them, 1 was able to show in court 
how this looked exactly the same as a large revolver (I used 
а blue steel Smith & Wesson Model 29 44 Magnum with 
eight and threeeighths inch barrel for the demonstration. 
The judge în the bench trial “got.” His verdict was not 
guilty for both defendants, on all counts 

You may even encounter the allegation that you were 
ош of range of the opponent you shot, even though he had 
3 real gun that was fully loaded. Many years ago the bril- 
liant Miami attorney ef Weiner, who would later become 
president of the National Association of Criminal Defense 
[ers hired me as expert witness оп behalf of one af his 
clients charged with manslaughter. The deceased had the 
proverbial “cord as lang as his arm,” if you unrolled the 
Printout showing his arrest and conviction history, and on. 
his ast day оп earth had decided ta use loaded, stolen 
gon to commit armed robbery on the wrang victim. He had 
terrorized the owner oí a real estate ofice and his secretary, 
and when he fled the scene, the owner told the secretary t 
сай the police and tell them what happened, because he 
was going after the robber There was a 12-gauge pump gun 
he kept loaded in his office; he grabbed а, and sprinted but 
the door after the perpetrator. 

A few blocks away. he caught up with the perpetrator and 
ordered him to halt. instead of complying with that lawful or- 
er the victim did, after all, have the right of citizen's arrest 
he swung on his now-armed victim with the stalen gun. The 
Victim dd the logical thing: he fred. Twenty caller pel 
lets from a 12 gauge Magnum #1 buckshot shell truc home 
simultaneously, and the gunman was killed instantly 

However, the shooting pushed some politically incorrect 
buttons. There had been а spate af killings of criminals by 
armed citizens in that community at the time this shooting 
Went down, and the anti-gun newspaper was loudly crying 
Tor the anti-gun chief prosecutor tø “da something" about 
this “outbreak of vigilante justice.” The robber had been 
black as was one of his victims, the secretary, whom the. 
robber had called а “nigger” during the robbery), but the 
man who shot the robber was white. Because he gunman 
had been aiming over his shoulder at the robbery victim 
when the latter fired, the buckshot pellets had entered his 
bady behind the lateral midline, so the prosecution charac- 


к 


terized he armed robber as having been “shat in the back” 
Finally the prosecution tok the pest that in chasing the 
felon, the victim had become the aggressor 

inthe course af my sor pre-trial deposition, it became 
apparent that һе prosecution was going ta make another 
hupe issue out of fhe fact that some йу fet separated the 
теп at the tme the fatal shot was fired. The signed as- 
tant states attorney тоок the position that the defendant 
Šas ош of range of he stolen, Fully loaded snb nose 38 
Wih whieh the decedent was trying ta shoot him. In deposi- 
Чоп, explained that both men were in range of each other, 
which was obviously how the armed robber had come ta 
his death în the fist place. The by skeptical prosecutor 
asked те how far away 1 would have to be та fel safe from 
э man armed with a short banel 38. f resisted the urge to 
ay. "Oh, maybe Kenosha, Wisconsin,” and instead replied 
{hat would consider myself in deadly danger em a man 
ча armed even at 100 yards- Noticing my examiner furiously 
‘writing in his yellow legal pad at that рот, made a "note 
то sell” to prepare demonstrative evidence. 

роп rtuming bome, 1 went aa shooting range with 
a notary public and four exemplar snub-nase 28 Special 
revolvers and set up Colt police targets depicting a human 
Shoe, ar а hundred yards. With a Charter Arms Under- 
‘cover revolver, a duplicate af he dead robber’ stolen weap- 
fn, {wae able to пай the sthouette with two of the five shots 
În ihe cylinder, апа die the same with a similar писано 38, 
з Smith А Wesson Chlef Special. With shot, two-inch 
Barrel revolvers, 1 was able to hit with three out of зд fram 
a K-irame Smith & Wesson, and with all sie shots rom my 
Vies Colt Detective Special. Atomey Weiner shared this 
Experiment wih the prosecutor before tial, and for this and 
other reasons, the prosecutors fice decided that t would 
be inexpedient to fake е case t trial. 

T: might be helpful, f you ever faced such a bogus al- 
legation, Ки you to be able їз articulate that you knew 
beforehand that there îs a shooting spont, the International 
Metallic Handgun Siihouene чао аап, in which competi 
tars їп Production Clas use handguns то shoot targets much 
Smaller than а human being at distances up о 200 meten 

And never let hose who judge you orget thar since you 
were obviously close enough ta your opponent o shoot him 
i your ип, he was, pa facto, close enough зоо you 
Кя 

1, аз demonstrated above, opposing counsel can make 
such farfetched arguments as he gun you faced wasn't 
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deadly enough,” what do you suppose they'll do И your 
opponents weapon can be perceived as less lethal than 
yours! 


‘The Dangerous Myth of Hierarchy 
of Lethality 

We live in a word where the entertainment media апа the 
news media alike have demonized the eam as a fighter 
ing high eficenoy kiling machine A my has arisen tat 
сай hierarchy of lethal ris the false beliet at he firearm 
represent the nuclear level of handheld weaponry, and i 
somehow more lethal than other deadly weapons. The gen- 
Eral public sees the knife a something less aer al, they 
pen their mail in the moming with something very much 
The your opponents knie, and will slice the raast at cinner 
tonight with something virtually identical tothe blade your 
opponent wields. Because Из an accoutrement of everyday 
SE they Just d see the knife as a weapon, even though 
they know cognitively that t сап be turned rom culinary 
aid to murder weapon in з heartbeat. An impact weapon, a 
"lub? Well they may se that as even less deadly. 

Now, the night comes when you are attacked by а homi- 
cial perpetrator wielding bludgeon or blade. You are forced 
to shoot him in selt-defense. 1 can almost guarantee where 
the subsequent attack on you is geing to соте rom. 

te orly һай a kic" 
i ony had a baseball bat 
Opposing counsel may attempt to paint you as the bully 
and coward who used a deadlier weapon than your assail- 
Ant, and will temp to convince the Jury that your shoot- 
ing af a man with "a less than lethal weapon” una and 
therefore improper. Of course, this fes în the face of the 
legality of the mater which ic tha within their range, the 
‘iub and the knie are every bit as deadly as the gun. and, 
în some situations, can be deadlier: 
Knife Lethality 

Tue been crosrained with the knife, and over the years 
have had the privilege of having trained with some of the 
finest sucio în the field That t includes Graciela 
Casillas, Michael deBethancourt, Marc Denny the late 
Grandmaster Jim Morel, he Iate Grandmaster Remy Presas, 
the ate Hank Reinhard Paul Матай, апа others: The experi- 
ence et me with a very strong sense o [ust how destructive 
this simple seemingly mundane tool can be 
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‘leader than the 
gun under some 


A knife never jams, А knife never rans out af ammuni- 
an; you rarely see a gunshot murder victim who has been. 
hat more than a few times, but any homicide investigator 
Ean tell you how common it is før the victim of a knie mur 
der to bear twenty, thirty, or more stab andor slash wounds 
А knife comes with a builtin silencer.” Knives are cheap, 
and can Бе bought anywhere; there used to Бе а cutlery 
iore at LaGuardia Airport, nat far outside the security gates: 
There в no prohibition at law against a knife being sold o А 
convicted felon. Knives can be small and iat and amazingly 
easy to conceal. 

Anywhere on the human body where you can take а 
pulse, the knife only has to slice afew millimeters n t 
Cause exsanguination, or death by loss of blood: i will just 
have cut open an artery 

"Common sense wouid tell you that a fourinch blade 
knife can only inflict a stab wound four inches deep, but in 
practical reality knife penetration is about twice that, Soft 
tissue compresses before the point of a knife: reach down to 
your own abdomen, and sce haw deeply you can press in- 
The two-inch blade сап penetrate four inches into such parts 
of the bady, thefourinch blade eight inches, ete 

Having been certified 1 teach disarming people of vari- 
‘ous weapons - gun, knife, coh - 1 am convinced that the 
Knife is the hardest to take away Кот another person. The 
gun projects its force n only one direction, so if you can 
onto the barrel, you can keep it кот hurting you as you 
twist it aut of another person's hands, Against е stick, if 
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you simply grab it farther out than the other person is hold- 
ing i, you're already ahead of he curve în taking it from 
him, and # you can interdict the bludgeoner’ arm or wrist 
you've minimized the impact he сап deliver with his club. 
But where da you grab a knife without geting cut? 

A gunshot has a finie amount of power in terms of the 
wound сап create. The knife is limited only by the strength 
and range of movement of the person wielding it- In all 
these years of going ю cour in homicide cases and graduat 
ing many homicide investigation schools, Ive never seen 3 
human being decapitated by a homicidal gunshot wound. 
Decapitation by knife, however, is not terribly uncommon, 
Anyone who has butchered animals on the family farm or 
after а successful hunting rp can tell you that it takes only 
а manter of seconds to cut the bead entirely ой the body of a 
human size animal, such as a white-tall deer 


Impact Weapon Lethality 

“ho dubi the simples andthe cust of deadly weap- 
ons bu that does ot mitigate tay es also the most 
realy available. In almost any fight in almost any environ- 
ment, hr is some ject win reach which cm b hey 
ah and m hh aather human beings ran ot 
Же da weapon may not have litte maler tended to 
fes bludgeon, but any hard objet with same mass tnit can 
Þe a math bludgeon. The brick, бе paperweight. and 
almost anything it between сап е "Са or turned into 
тарык, 

"ha Seominpy harmless con of innocent childhood, 
the baseball tf common tol of ssl and mardet 
ерли sys ners rime lord Al Capone uses ball at 
паа two scias he no longer tasted 

Tamman tol um into mary eficient death 
weapons some more readily an aes Police batons have 
Tour sare ора duci feces to under 
ing bone and ийдир lacta videl daring 
E sluning poc o tp he recipi pal acu 
Many common tol and thrcjcis have ough mula 
proa which ar concito dating bone and itin 
fed The comman claw hammer is a panicularly deadly 
murder weapon In low he Read ifle punches 
Corm ough tho skal wall nd inta tes, vor 
abe Бат sue Dena Hammer murderers hae tld in 
ther confessions how te hammer became sk Inside e 
sits skall so deeply that thy had to дер or even stomp 
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the head ta break the hammer ее far the next blow 
Crowhars are also associated with particularly destructive 
blunt force injuries. The ist goes оп. 

Anyone wed recognize a broken botle heldi by its neck 
as a deadly, edged weapon. Is easy omis the fact thatan 
inbraken bonte, made o heavy glass, В more than suficient 
to beat someone to death, iis unopened and sill full of 
fid, кв al the more deadly once а clubbed andl turmer 

Many years ga T Took the Medico-Legal Investigation af 
Death class a the Metro- Dade inow Miami-Dade) Medical 
Examiners fice. The legendary forensic pathologist Dr Joe. 
Davis was still the CME (Chief Medical Examiner! then, and 
indeed, was the man who had created that traning pro- 
рэп, At one point, the homicide investigators and orn 
Pathologist who wer Taking the class were aske to ook at 
Sides af ceri injuries, and у to diagnose the cause 

One slide that came up on sereen was a headless man 
whose neck c tap in a thick podle of load and 
Drain marter spread fst across the kitchen floor. Hypetheti- 
als abounded. “The stove exploded while he had hs head 
i "A hand grade in his mouth? 

When we all ave up. Joc Davis sid, "None o those 
things. Fli show you.” Не clicked the пем side up:a tiny 
soman five feet lall or less; weighing no more than a hun 
tired pounds, her hair and clothing covered with gore- He 

‘licked again: à claw 
hammer, thick with ding. 
iod and hair and bits of 
brain matter. "She said she 
cd with bludgeons ould tke his beatings 

anymore. She И him in 
the head with the hammer 
He fell o the foor She 
жаз so afraid he'd pet back 
killed with rifles of ta his feet and hurt her 

thar she hit him again, and 

again, and again. 
assault rifles” The same study Like the knife, the luc 
shoived A6 people kiled w con doesn't jam or run 
POETE у ш of ammunition. The 
sound of the brutal blows 
, init i louder tan 

Knife piercing flesh, but is 
Sil much mare quiet and 


people will 


ordinary hunting rifles as well as 


CHAPTER 3: THEABILTY FACTOR TT 


stealthy than a gunshat. A сор oe parole afficer who finds 
а convicted felon carrying he readily available knife can 
arrest him for illegal possession; not soi the same convicted 
felon is caring the classic heavy, ridged glass bolle of 
Соса соп", 


The"Unarmed Motorist” 


There are ошко сопкі people in aur society who wse 
their vehicles as weapons Police run across it more than 
ordinary citizens, bul сап happen to anyone who becomes 
victi of “raad rage” or finds himself în the path ofa 
Criminal desperate o escape Itis not unknown for an angry 
Spouse to use heir vehicle as a death weapon and run over 
the partner who has Incurred their rage 

iin your community tonight a vielent criminal attempts 
to run down a police clcer and i shot, tis all but guaran- 
teed that tomorrow moming's pewspaper will have a head 
line reading "Unarmed Motori Shot by Palice.” 

named? A full-size automobile traveling йу miles an 
hour generates approximately halt a million foot pounds 
© energy. Far fom being unarmed, the violent man who 
turns his automobile into a guided missile has armed 
himself with the mast crushingly powerful af bludgeons. 
Deliberately driving at a perm on foot is a serious crimes 
delineated in some Jurisdictions as "assault with a deadly 
weapon, o wit a motar vehicle.” That angry spouse wha 
funs over the significant other is culpable or murder in 
very jurisdiction. 

T was in Austin, Texas, on the day in 2014 daring the 
South by Southwest Festival when а suspect being pursued 
bye dete drove Nis ell ito a arge ro 

People: He killed hvo and injured twenty-three, and was 
Charged with capital murder. 

“The United Ste е world most motorized nation, 
Dur vehicles become extensions af our home in daily life, 
‘complete with cushioned ^amchai and elaborate sound 
Systems. indeed the laws of some states rat he vehicle a 
an extension of the ome. We simply don't see ourselves as 
tig armed during what may be hours a day when we hold 
a sering wheel in our hande. Thus, the "unarmed driver” 
тете в эп easy sell othe general public and the Jury pool 
When а driver tums his carin a weapon and someone has 
този Мита stap him ала prevent he death of themselves 
r another innocent person, ifs going ta take some logical ex- 
planation ta eat a jury that at the moment he was killed, 


EE 


that rogue driver was in fact exerting unl deadly force 
with erly destructive weapon. 

"here is an interesting dynamic at play in aut pedestrian 
жай ийин олен ap "ond ig Inc 
Gens, Look to the movi "Aliens? which stared Sigourney 
Weaver. The athletic, scoot tall Weaver played a female a1- 
"rona in the future, doing constant hat with a huge and 
almost indestrucible monster rom another planet, o defeat 
The creature she pets ne a powert rahet designed tor 
targo lading, which allows her to egual e alien's greater 
power In the ighe that follows, she flings the monster imo 
Oft space, winning the fight and saving the day. 

“That movie scene iam allegory to the mentality of the 
angry person who tums a vehicle into a weapon: Perhaps 
feeling inadequate and weak on their own, бте vehicle” 
becomes theif powertul exoskeleton, vastly multiplying the 
force they can exert and the damage they can inflict 

Lite imitates ап, though ап more ofen imitates lie. We've 
all met the person wha chooses a vehicle to make up or 
fis perceived personal inadequacies, The man who chooses 
fan car her tie ha бита who ses 
inset as weak, and compensates with а "muscle car or 
"monster rock" in the popular comic sip "Rose 1s Rose" the 
tle character sa meek and mild housewife who develops 2 
arley-iding biker chick persana as her fantasy alter eta 
become the sing woman wha takes по crap fom anyone. 

їп similar fashion, the angry person wha turs his lor. 
heri vehicle imo a murder weapon i much like Sigourney 
Weaver's character danning the rabot exoskeleton ta ight 
the otherwise unbeatable space monster, or the bad gy in 
the Iron Man comics and moves who steals that tle char. 
acters supercharged metal suit to become invulnerable and 
Super powerful, and crush his enemies 

But inthis eal scenari, Ie vehicle ès the powerful 
exoskeleton, the superi. ала in his distorted perception, 
You are the enemy he в trying fo crush, 

“the word "cru i not an exaggeration. Any pathalo- 
вч, any rauma surgeon or emergency mom profesional 
Any firefigher or paramedic or police oficer who has seen 
the result o an auo pedestrian collision can deseribe to you 
the sort of human wreckage which ensues 

have seen total decapitation, and heads and faces so. 
horcbly mangled tha the victims own mother would not 
Þe able to identify the corpse. 1 remember one young man 
whose head and facial features were comprese ima a hidl- 
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ously distorted egg shape by the automobile tire that went 
оне him and fatally crashed his brain. Гуе seen intestines 
and other intemal organs that burst out of the body irom the 
ала tana aan canted he ийди I 

T'e seen genitals от away from the bady by the brutal 
friction ol the spinning tires that went over the iront of the 
torso lengthways. The emergency services profesional cited 
bove can tell you that the persan on oot being “strained 
through the grille” of the car that hit him i not a figure of 
speech. R 1s not unknown to find bis of human ch inside. 
the grille and bumper and even he engine compartment of 
the automobile or ruck that ruc the hapless pedestrian, 

‘Wher this kind af murder ater goes down, lve found 
more witen than pot that the intended victim will later say 
something like, “The car became а thing that was tying to 
Kime” The vehicle (ват so large, t dominates the con 
sciousness of the persan at whom iis rushing. the victim 
Cannot simply move sideways ane evade, instinct takes over 
And tell the intended vietim fo fight back with the most 
powerful weapon available. that weapon is а fram, tis 
aural t expect the victim ta resont a 

А vehicle bearing down on you в like а huge, dangerous 
animal charging you. To stop И by shoting it you сат aim 
for ts hody ors leg that wont stop itin time. Any experi- 
fence hunter of game wouid tell you o aim for the brain. Ол, 
та а Cape Buffalo, your hunting guide would tell you tø am 
int the skall just below the boss af the horns, because Bat 
Where is brain н located. When the dangerous thing charg- 
ing you а motor vehicle, te “brain” — the thing gung and 
соттой is charge is loca behind the steering wheel, 
Тепе, wth the strongest of logic, the intended victim of 
tora ep de ani dove 

‘Why not simply duck to he side? This theory was actu- 
ally the paradigm їп the early 1970s when 1st became 
а sworn police oficer and law enforcement instructor in 
firearms and deadly frc. The theory was that gunfire might 
Kili he driver but could not stop the oncoming vehicle, so 
the айса should duck to the side The theory also held 
thata wounded driver might ро a mile away and then pass 
ош irom his wound, sending the vehicle ош о control and 
endangering he public. 

Over the ear апа he decades, this theory changed on 
bath counts, based on collec experience. Vehicles are 
surprisingly nimble, particularly motorcycles. Iti not easy 10 
maneuver out of he path of he oncoming vehicle when t 
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‘driver has the power to "tack? you with a touch ofthe steer- 
ing wheel or handlebars, but neutralizing him with gunfire 
prevents him fom doing that Indeed, even И the bullet only 
Wounds the driver ar mises him entirely, his instinct ойе 
to veer away from you, the source of the pain. Moreover in 
most cases hen бе diver в пешвайлей hit vehicle comer 
10 halt in a relatively short stance 

Because the public, many Мат? lawyers, and even 
some prosecutors do not see the motor vehicle as a weapon, 
these Eases often о to rial ony in Evil court One dy 
în Miami, a estime loser for drug dealing named Clement 
Anthony Loyd was cing iram the police on his high- 
powered motorcycle, ane camo pocket of his pants fld 
Sal the cocaine he was seling, and the other with the cash 
he'd received rom what he hd sold that day. He wound u 
boing pursued by police tough he Overton lat of he 
су. A Miami PD eld vani officer (FTO) named William 
Lozano was standing beside the чен aking a crime report 
from a cien with his rookie partner Dawn Campbell when 
they heard sirens approaching, amd what was descri 
lige wines he hot und aa mayo 
revving at red line- Stepping out inta the street o see what 
vas going on, Oficer Lozano was instantly confronted by 
the onrushing motreyele, whose driver saw him and tumed 
delineate toward hirm on course ta run ит down, 

There was no ime o тип. As һе desperately ed to 
тип анау, ina movement witnesses described as similar 
то blights passata sona, Lozano reflexively drew his 
depamentisue Glock 17 and fred a single shot. The bullet 
Stuck Loyd inthe head killing him instant The vehicle 
traveled about a hundred yard and crashed head оп imo 
2 Buick containing we felony suspects who had just been 
released iom jail. Welcome ta Overtown ) While neither of 
those men were seriously injured, the crash killed а young 
man who was riding pillion behind Lloyd оп the morle, 
З tragic corollary caeli unusual før this sor of incident 

"be oficer had not seen the young man because he was 
direc behind the operator, who was hurling е bike 
towar him, and he experienced the tunnel Vision effect that 
фо соттоп In life-threatening encounters. The bike was a 
Kawasaki Ninja 600 calé racer The crashed bike was found 
tbe in tit gear are the 1 rinm Sir blet 
from the officers weapon had killed Lloyd за qur he 
could not have changed gears: When Lozano was charged 
Vh manslaughter and 1 was hired as an expert wines y 
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his defense lawyers, Ray Black and Mark Seiden, ane af the 
first things did was call Kawasaki. Their engineers told me 
that if their Ninja 600 was "howling at red ime” ar he tap of 
third gear, it would have been doing approximately 93 miles 
an hour 

Florida v. Lozano went through two tortuous tals: During 
the secon, my suitcases were packed in the ront hall and 
Twas about to drive to the airport to fy to Miami o testify 
when I received a poontime phone call from Mark Seiden. 
Teal be needed, he told me, wih an incongruous 
cheerful tone in his voice. When 1 askeri why, е said "Tum 
fn Court TV aher the lunch break" That channel was braad- 
Tasting the tal live în real time, 

1 watched on the tube as the lead prosecutor, а highly 
competent rial advocate, told he court "The siate rests” 
А that point the cameras cato Roy ck at he defense. 
table, who stood up and said with a big confident smile, 
"Nout Honor given ihat the state has presented no ease, the 
defense rests also. 

її was а stunning courtroom ploy, rather like а jump- 
spinning back kick in a karate turmament Youre either 
Roing о score a spectacular knockout, or you're going to fall 
ignominiously on your but. 

In this case, И was а spectacular knockout: The jury soon 
returned with а toll acquital on all counts 

T'was retained in anther case o з similar nature in San- 
ford, Flori. A violent teenager һай driven his car savagely 
at to private security guards, bath of whom drew their 
Sym pistols and fred, kiling him. The cras racial! shoot 
ing оз teenager created great furor în the community, and 
a cry for the blood a thase who pulled the tigger, and a 
оше charge resulted. Attorney Chris Ray Pired me as an 
expert wines The prosecution objected funously, and 1 had 
токо to Sanford for a hearing before the trial judge, in which 
T laid out the testimony 1 planned to give. The judge deter- 
mined that t would he ol value to the wiers of the facts, and 
Tuled that I would be allowed to testify 

On the day the defence was scheduled, 1 was already 
in the courtroom. Usually sli witnesses are sequestered 
outside the courtroom unti they have testified, but appar- 
"nli the prosecution saw no point in arguing when Ray 
skeci if | could be present earlier The prosecution ested. It 
Sas Just before lunch Before the court went into recess, Ray 
Stood! and performed a common riual of defense attorneys: 
һе madle a motion to dismiss оп the grounds that the state 
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Less Lethal Weapons 
When a police chief pinned my first badge on me in 
1972, what we now call "intermediate force options” such 
as the police baton were referred ta as "non-lethal weap- 
ons.” Iit seems unfair that such a thing would be "а deadly 
weapon, to wit a bludgeon” when wielded against an 
ostensibly unarmed man by a private citizen, but was merely 
tool of arrest in similar circumstances for the sworn officer 
it was because there were difierences in purpose and ap- 
plication. "Clubbing a man about the head and shoulders 
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does indeed constitute potentially lethal brute force. Police 
have in modern mes been taught t tke at motor nerve 
complexes, hit the imbs ta reduce mobility and "defang the 
snake,” or rust imo the abdomen to ad he suspect, ke 
hie wind, and reduce his ability то continue fighting police. 
There was alo the element of necessary Кисе vis-a-vis equal 
force: the civilian was seen at Iaw a needing only sufficient 
force to make an assailant sop atackng him, while the of- 
ficer һай a sworn duy to overpower all resistance, pursue И 
necessary, completely overpower and capture and manacle 
and wanspor the suspect. This being a much more dificult 
Sequence of events to accomplish than merely convincing 
the орот o abjure from the сопіс, greater latitude 

im the use ofthat intermediate force was granted to the law 
enforcement alice. 

Over the years e terminology changed fram пап 
lethal o “lex lethal ог “less than lethal” The reason was 
simple: in real world application, intermediate force weap- 
ns weren't always nom etl A fight Is generally a rapid 
Swi vi movement involving at least two people. Sometimes, 
for ample, a swing o the baton intended far a suspects 
shoulder or upper arm might hit he rounded deltoid muscle 
ard skid off into the head as the suspect simultaneously 
tried to cluck away from the stick. The result could be а blow 
tothe temple with enough power to facture the skull, and 
Dr cause permanent or even fatal brain injur 

“The same dynamic was seen with other intermediate 
исе options as police technology advanced. Chemical 
Mace came our in the 1960s and was at irst seen by the 
pe ge spry ror Rn uo ан 
protocol was o pray at the oflenders chest and allow the 
Vapors 10 rise to his eyes or nostrils- Ti proved t be par- 
ticularly spony in s performance: Lawmen of the day were 
prone to comment biteri that опу worked on cops aod 
Victims. In ter erations the manufacturer sue the prod- 
uct with a waming t the efect of "Caution: this substance 
тау not be efective on those under ће influence of draps, 
Slcohol, ог siate of Tage.” (My reaction was, "Wha the hel 
‘le would we ever have to Mace?) 
eer a ety and oon we had popper pray 
арасот, H worked vastly beter than the original tear gas 
sprays, but there were stil some people who could resist ts 
“еп. Famed police martial ans instructor Phil Messina tes- 
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‘but held ike this ean become a deadly. anim this case, otha edged weapon, 
bludgeon. 
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fied in a case in the Pacific Northwest where pepperspray 
filed an ocr Бабу tha be mar he syed eat im 
teat witha huno wood. Мая police departments 
soon leaned that ince tet own people could be aected 
by the spray, hey hadi to am a ght rough those ics, 
adit became andan para tiny The cops came 
To realize that if hey coil gt through, so сеш iir 
sia eppenens on he sre 

But mre to the point of the topic at hand, there were а 
proportional tiny number of deaths involving those spray 
шабу, the victim was an asthmatic or a кийет of some 
ther serious respiratory disease who, unknown othe of 
бо applying te spray cou ct rat evel or 
ference wh beathing when leni resin devices 
ТЕО» yid by the super popular TASER came out, here 
маз the снн! dest Most commonly medicdegil 
керин hae dtemined that he caus of sud deaths 
Vera оар лиханов phenamenen brown ay ected 
Silium, though here and ете a medical examiner did э 
bate the death i question oe TASER. Ву е way, yes, 
EES TASER nal caps ram acronym or mar, Sic 
Elecron Rie vei ox nat Never ri be sd Thr 
law enorement and the industries which serve ae rta 
devoid of whim 

So, we see why the “norlethal” terminology went by the 
board in Tavar of "lens lethal” or “less than lethal.” Which 
Brings u to бе pueston Wat level er may he pate 
Chizen use against a спа who stack hem with te 
‘alate face weapon? 

"answer we must frst parse the weapons involved! 
We have to separate out pe sinking Instruments Irom the 
ual сарин, and cont resin devices, We 
fave aad established ray sr of clu or budgon 
Sema таай one Б condenda decl weapon Wien 
inthe hand ога зн еіп assailant, and опе that айне, 
леу creates the Abliy aco in em ofthe Aine 
mortui сорау d that makes deal force sable 

Cana similar approach be taken when the robber ar rap 
ти is armed with Mace or OC spray or with an electronic 
“ашп gun’? The answer seeme o е aie Yes andit 
comes тше бип Айну: eners ael бап 

‘Alm ae a the incapciting say come ou 
сорт asked, “What da we defe od guy ets Кой our 
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spray — or has his own — and sprays us?" This is a question 
Street cops ask oí their chief or department legal aviso. 
and itis а question that chiefs and legal advisors generally 
buck upstairs to their state's Attorney General. A State At- 
tomey General is usually seen as the chief law enforcement 
oficer of he entire state, and as far as cops are concerned, 
his opinion on the matter is very close to law. IfI may be. 
forgiven a comparison af the justice system with the Holy. 
Trinity, a decision rendered by the Supreme Court of he. 
United States is pretty mach the word of Сой før practical 
Jaw enforcement purposes. ruling by a Federal Court of 
Appeals or a Siate Supreme Court may as well have come 
fram Jesus Christ himsel. By that analogy, an official opin- 
ion State Attorney Generals Office carries the gravitas of a 
determination from the Holy Ghost 

Every such State Attomey Generals opinion Гуе seen or 
heard of on the matter of responding to а criminal attacking 
With spray or stun gun is, "You can shoot him: ИЗ а deadly 
force situation.” The reason is that criminal use nf some- 
thing intended to render the recipient helpless creates an 
obviously reasonable belief that said criminal intends to do 
Something nefarious to that recipient once the helplessness 
is achieved. Moreover, abuse of these tools can КІ. 

Yes, the incapacitating sprays are designed o be less than. 
lethal but they are designed to e used only until the suspect 
can no longer resist arrest. I the criminal sticks the spay 
dispenser in the victim's mouth and hoses it onm his throat 
anl itis empty, likelihood of death or grave permanent injury 
resulting is quite high for anyone. The manufactures and 
instructors of the TASER would, Tm sure, be first in line ote 
the noose around the neck of the abuser who held the device 
against the forbidden target ofa person's head or cervical 
spine, and ran a constant series af drive stuns until he central 
nervous system was fried and ineparably damaged, 

їп 2013, at the height of public concem over group 
assaults on lone victims in violent flash mob attacks, and 
а "point ‘em out, knock ‘em out” game of violence that 
became popular among inner city youth, a teen with a stun 
вип attacked a victim with i. He suffered what I've come to 
fall "sudden and acute failure of the victim selection pro- 
cess His intended victim, licensed о сапу, drew a Smith & 
Wesson -40 caliber pistol and shot him down. Not only did 
the armed chizen go uncharged, but the teenage assailant 
Was convicted and sentenced toa year in jail, and publicly 
apologized to the man he had attacked 
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Disparity of Force: The "Unarmed" Assailant 


One af he least understood principles їп deadly force 
law is that of disparity of force. I applies directly to the Abil- 
ity factor in the Abiliy'Opportuniiy/jeapardy equation 

Disparity af force is the principle that allows the vic- 
tim, or the person defending the victim, to use lethal force 
against an unarmed persan: It applies aly when the osten- 
Sibly “unarmed” assailant has по "deadly weapon” per se, 
but within the totality o£ the circumstances has a physical 
tactical advantage aver the victim that В so great that Hf the. 
assault continues, death or great bodily harm Б likely to be 
Sulfered by said victim. 

Disparity of force can take many forms. Force of num- 
bers is one of the most common. A significant disparity of 
size and strength is another. Male attacking female, adult 
Violently attacking child, and able-bodied attacking he 
handicapped also constitute disparity af force. о does 
highly lec hand-to-hand fighter attacking the fese skilled. 
o does position of disadvantage, in which the law-hreal- 
ing attacker has а huge tactical and/or physical advantage 
other than disparity оё size, strength, or skill as the assault 
unfolds. 

Because sa few people among the general public, wha 
constitute the jury pool, understand this — and because so 
many attorneys never even hear the term “disparity of force" 
in Iaw school itis important to discus И here in detail. 
Force of Numbers 

The law has long since recognized that when two or 
more criminals attack а lone victim, their physical and 
tactical advantage is so great their single victim is likely to 
suffer death or grave bodily harm f the attack i not stopped 
immediately. (And, of course, the innocent victim has no. 
prudent reason to believe that the atack will be stopped 
Before that point by his or her violent assailants.) 

A classic case in this vein was Michigan versus Ossian 
Sweet, in 1925. Dr Sweet was a black physician in Michi- 
әп, in a time when segregation was law in the South, and 
"practice if not law” even in the North. He and his wife 
Clays purchased a home in a Detroit neighborhood that 
was all-white” Hellish racial animosity ensued, and ose to 
the level of deadly threat. On the day in question, Dr. Sweet 
had been so alarmed he had bought guns forthe friends 
and relatives who came ta his home to protect him. Hostile 
Crowds farmed, at first held back by local palice. When the 


EE 


mob began to storm the house, fist throwing rocks through 
the windows, the defenders inside opened fire. One white 
тап was killed, and another wounded, 

Murder charges resulted. Legendary attorney Clarence 
Darrow took the case forthe defense. In the chain of trials 
that followed, all f the defenders were ultimately exoner 
ated, either by verdicts of nat guilty or by prosecutorial 
dismissal of charges. 

Not long after this trial, the classic legal text Warren on 
Homicide appeared, in 1938. This was the authoritative text 
destined to become known as "The Bible of Homicide Law” 
among lawyers and judges- The authors! made it clear that 
when ал individual faced а mob bent on doing violence to 
him or his compatriots, each member ofthat mob shared the 
culpability of the entire organism of the mob. ал, there- 
fore, was equally and individually fair game for the defen- 
sive violence suffered at the hands af the lawful defenders 

‘One would have thought that would have decided the 
issue.. and one would be wrong. I has long been a societal 
norm inthe entertainment media, from books to "mov- 
ing pictures” to the entertainment and even news media. 
of taday that “only a cowardly murderer would shootisab/ 
Kill” an "unarmed man” We live in a society where media 
memes have so averpawered collective logi, and even 
long-established law and case law precedent, that it takes 
a full-blown tal for the truth to come out, and or Law and 
justice to prevail 


Significant Disparity In Size and Strength, Which 
Favors the Assailant 


The ist and most obvious question is, "What exactly 
marks the borders © рисам The answer i, in a busz- 
Word af the Couns, it depends оп "the totality of the circum- 
În February of 2013, I testified in a first degree murder 
ase in West Virginia, Drought in as expert wines by Brian 
Abraham, а highly skilled defense storey who had far 
tery been District Attorney in the juristheton where the 
Shooting went down. In my continuing series "Ayoob Files” 
in American Handgunner magazine, where at press time my 
article on the cae ШЇ archived at hp/americanhand 
gunner corfist-vs-pun-dispariy -oi force’, at he request of 
фе delendant changed the names of the palpate in 
the deadly fight o "М. Phist the now-deceased апасы, 
эп "Me Gunn,” the defendant wha shot him in defense. 
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of his own Ше and the lives af his wife and nwo litle boys 
Tomake long stay shor, Mr НЫЛ was за ootdhe and. 
Mr Gunn hadi been tld he weighed "300 150 pounds of 
Sold muscle” and on the night in question, dressed in coid 
sweater garb, “Pit” appeared to Бе all ol that. “Gan,” Бу 

hist hal heated previously о aat the е out ое 
Gunn, and when he showed upon Gunes docnit. е 
fter had the presence of mint ell is wik to e he 
Keds in anther rom, at fucked a Ruger P3 pst 
int his watstband belo he answered the door Ат 
ing himself woud lator be ced by ames вси and 
prosecuting Айде alie asthe remediation" element 
Stich Justihed а Arst degree murder charge. In cour, 1 
lied ю бе jury ht he al hd amd Мале 
iva caliber pol andthe arresting fice who st 
beside te prossetor had armed hse with a Smith & 
Wesson АЗ, no because they intended to murder same- 
one that day, but because they knew their duties might 
requie them to defend innocent human Ives, including 
Eron and бе defendant had aed sl fore 
exact same reason, in Tight oi his ght fo protect his own 
ies and his ethical duty to protect hie wile and children 
frm clear amd presem daret 

Sepang ou trough he ront daor wa talk ю he man in 
Heer ening emp Gunn was rt y any cams 
fom his huge opponent who soon repeated Abate Ife 
"ouk yov э en proceeded osa o do nac hat 
Pht aed s poncho the aces brutally poveri ot E 
Knocked Сып teeth loose and sent him rocking Back and 
losing that this was his last chance to protect msl and 
his tay, Gunn drew his 45 and fred as fastas һе could 
pull te inger Nor nl his pil Кай run empty то side- 
Fock cie he realize that, inthe dim ight а November eve 
‘gts oppener had mad are n. nd um cole 

Ser e fatal bullets һай entered ванн lai 
mine = shot in the back” in the common parlance, yet 
атаба dymami a (e general pbi has ben cun 
Toned ceri to scat ith ап innocent itn 
murdered by s vile kiler who deserved severe punishment 
Twas ie explant amice йи yi tre same 
vay they are explained elsewhere in this ook There were 
onher elements in play, but a key factor in the case was the 
житин ran bay bnt by a rum with та AS aaa 
Teadel wth exten allow point bullets” 
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Attacker was where 
‘ayoob seen herein 
foreground when de- 
fendant opened fre. 
Much larger assail- 
ол was unarmed, 
but ater disparity of 
forceas explained 
тошу, defendant 
was found nat guity 
p 


It turned out when the corpse was weighed at autopsy 
that Me Phist was only in the high 200s on the scale. Close 
enough. Remember the yardstick of judgment: "What would 
3 reasonable and prudent person have done, in the same 
Situation, knowing what the defendant knew?” Seen inthe 
light most favorable ta the prosecution, the deceased was 
stl vastly larger and more physically powerful than the 
тап who shot him. Seen in the light most favorable to the 
‘defense what the defendant knew at the time he drew his 
рип and fired the fatal shots ~ the attacker was all the more 
advantaged over the defendant by disparity of force. 

The jury came to what I consider to be the correct con- 
clusion. They found the defendant not guilty on all charges. 
He went home that night to sleep in his own bed, in the 
same house as his two litle boys. Sentencing guidelines in 
the state where it was ried would have sent hm to prison 
for life without parole if he had been found gully 
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Male Attacking Female 


Ithas long been understood at aw that a man attacking а 
woman has a huge physical advantage over her The male of 
Dur species tendi, on he average, fo tun larger and heavier 
than the female. Any physiologist can tell you that; evenit 
height and weight are equal, the man has dramatically more 
physical strength than the woman, and that this s partc 
Barly true in terms af upper body strength. Human beings 
Al aer ford eter ot s ard are hang 
deadly weapons. When the "personal weapon” 1s the kick 
ing or stamping ot instead o the punching or strangling 
Pand, the greater weight of the male body diving the blow 
Causes more damage. Moreover й is well understood in 
Jos and ow alike that the cultural predspostionng of he 
male toward combat and conflict, and that of he female 
iS toward tenders and nurturing, Throughout history, the 
males of our society have been taught 1o ҺИ hard and play 
tough, and that aggressiveness is the sign of the “winner” 
The females af the same periods were taught, "My dear, no 
опе lies a pushy, assertive bitch.” Wain air И ain't пд 

But itis what it and wed all be fols not to recognize 
i The law; in it wisdom, does recognize the ferences 
between males and females, їп terms of noat only physical 
Strength, but predisposition lo aggression and епу o 
tack 

Thal to dea wth this fr the first time in he 1980s, 
inthe eae of Florida и Mary Мелисс Hopkin in Miami, 
Florida. Mary was a tal, slender woman of 63, who sul- 
feret irom acute anti Her common law husband, James 
role, was 43 years old, weighed about 210 pounds, and 
liked to brag to Mary about having once murdered a man 
and goten sway wih it She worked he didn't he ved in 
Per trailer е a parasite. He also beat her frequently and 
mercilessly. The day came when she told him, тп, you 
"fik ай my beer, you smoke all my cigarettes, you won get 
oh... and finished by telling hm it was me ngo. She” 
didnt mention "You also beat the erap ош oi me,” because 
thar was prety much a given, 

Tim didnt take that news well. He began to beat the hell 
ош of her again, and when she reached for the telephone 
п the wall af her trailer to call the police, he ripped it out 
of the wall before she could make the conection, and 
then wrapped the cord around her neck and strangled her 
Unt she became unconscious and he thought she was 
eod. Apparent satisfied with what е had done, he left 
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the mobile home to go ta the nearest bar: While he was 
there, she regained consciousness, and crawled out of the 
trailer to the nearest mobile home for help. where some- 
бле called the police. When Jim came back, police were 
there, and arrested him, The cops who made that arest 
Would testy at her trial that as they tok him away, James 
ишет so алтат, "May you fucking ch НГЕ 
Y elore long mes had bonded himself out of custody. 
Pasing only lang enough to find enough booze to get him 
io the "18% blood alcohol content that autopsy чолі deter- 
mine was in hie bloodstream ater he died he made his way 
back to the trailer, Like the Big Bad Wolt he yelled threat- 
ingly, “Mary, let me inl" Mary, ammed with a cheap Ме 
RH 22 caliber revolver made out of pot metal — thank 
heaven, ane oth few they ever madle tat red Mary 
answered that she knew what һе was going to do, and she 
нп going to let him do it, and she begged him to stay 

Jarnes aol broke down the door the jury saw the pic- 
tures of he shattered doorway and came at her Mary pulled 
the trigger three times, James tured and ran and got into the 
yard betore he collapsed and died one of the itle 22 bullets 
ound ts way т his heart 

Mary Hopkin was charged with murder in the second 
degree, At 63, if she was convicted, she would have died 
in prison: Living at poverty level, she quale for a Public 
Detender or in Floida, Assigned Counsel. In a strake of 

ы good fortune, the Assigned Counsel she drew was 
Rrk Seiden, T 

"ras mot the frst case | woul do with this ite defense 
attorney, and would nt be the last, The time would come 
intr when Mark andl | would serve two years as арче 
chairs of the Forensic Evidence Commitee of the National As- 
sociation of Criminal Defense Lawyers. Не called me ta sce 
T would take the case, since there was no money available in 
that tme and place to pay for expert wiinesses. After review. 
ing the evidence, took he eases 

"bere were other elements besides the obvious disparity 
of orce In terms of size, strength, gender, and predios 
tion to extreme physical violence, but the dispariy af force 
was in my opinion he primary Issue. Mark taok his time at 
tral taking me through ect testimony explaining why she 
Couldnt ettectively retreat, why there was по time for ber to 
Sall the police, аю апа, perhaps mast imporant, why the 
Jury could believe that this tme, the man who had left her 
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for dead once before could finish the job and make certain 
that she was dea. 

My testimony under Seiders questioning — he has always 
been detail-oriented and always knew enough to leave no 
stone untumed and по issue оп the other side stl inact = 
took quite a while. Cross-examination, on the other and, 
Was a personal best for me, probably about 4З seconds 

1 don't have a ranscrp to quote from. Transcripts are 
expensive, and when neither side appeals the issue, testi- 
топу need not be transcribed. But Jast poing om memory, 
it went fike this 


Q: Mister Ayoob, you're normally paid for your testi- 
many in cases like this, aren't you? 
їп paid for my time, sir, Му testimony is not for 


sale. 


low much da уоп charge far your time? 
What charge in the 148051. (SOTE: at this point, 
the prosecutor was conspicuously rubbing his humb» 
эрит his forefinger in Iront o£ the Jury In the age-old 
gesture that says, "ог Money”) 
Q: And how much have you already been pale in this 
case? 
А: Nothing, si. I taok this case at no charge. 
Q: Why? 

(Going itom courtroom voice to teaching voice) 
Because this case is an outage. 


Q: Your honar! 
lief digression før explanation: when you are testifying an 
the wines stand and онуп on either sde say “Objection” 
you are supposed to be sent unt е Ке has naled on the 
bcton, However if they have NOT uttered the magie word. 
“abjection” thar does пог hold tre.) 
А: (Same hard voice: ve seen injustice before but 
nothing like this 


y: (nal: Objection: 
Judge: Overruled. You asked him the question! 
Q: sidebar, your honor? 

Outside the hearing of he jury 


Q: у prosecuting attorney) | didt know he was go- 
ing to say that! 


EE 


А: iby attorney Seiden, for the defense) I knew he was 
going to say that. 


Judge: 1 knew he was going to say that. 
Back on the record, within the hearing ofthe jury: 


Q: No further questions, 


The bottom line: the jury was out for approximately two 
hours including dinner before they returned a verdict of not 
guilty on all counts 
and some of the jurors waited outside on the court- 

house steps ta hug Mary Hopkin and tell her that they 
thought her being red was an outrage too, 

This gives you an idea of how well recognized the male 
attacker versus female defender disparity в, as seen by a 
Jury in a seli-defense shooting 


Skilled/Highly Trained Fighter 
Versus Average Person 


A professional boxes against someone who has never 
fought except in the schoolyard i recognized at lawas 
someone who has a huge advantage over the ardinary 
person һе attacks. Have you ever eard the phrase, "Tm a 
Black bet, and my hands are registered as deadly weap- 
от”! As stated, that's total ВУ, But in the case law а op 
«tà most of the “black letter law” ofthe statutes and 

Criminal ar penal cades there's actually some very song 
truth to'it 

"The tricky part is, how did you now your epponent had. 
that advantage over you? Once again, we must bear in mind 
that Reasonable Person standard: “What would a reasonable 
d prudent person have dane, in the exact same sation 
Кто what he delendant knew?” 

In the case of Tennessee v Shawn Armstong Just a few 
years эро, the defendant testified that she knew the vio 
Tent, esanged husband who attacked her and beat er and 
Kicked her When she was down - and was now apparently 
toming back toward ert "nish the Jab” = had peen 
trained by the United States Army iet in advanced hand 
то hand combat t the point where he could ЫП adult male 
enemy saliers with his bare hands. Iwas therefore able t 
Speak to that as an expert witness for her defense, and it was 
A comerstone af our Winning an amazingly sit acquittal 
thanks to the material [ауе of ет defense atiomey, 
John Colley: 
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Perhaps you, the defendant, іп know your opponent 
was a champion fighter a black belt in this v that martial 
Эп, or whatever, But you have just seen him sidekick a six- 
оа! security guard through a piate plass window. Thats 
probably close enough Remember the standard of juda- 
ment: "What woule a reasonable and prudent persan have 
tanes in the same totalny of the circumstances, knowing. 
What you, the поме бепан, knew? 

Twas consultant in a case in South Florida that began 
when a young man was invited to a pany а beaut young 
Woman was holding at hr home. What the young man 
Жалт know was that the home in question belonged ta her 
live-in Баул, As the night went on, he perceived her 
as playing up to him, amd he respondec in kind. The livein 
foyiend took this In the same hostile fashion as you might 
expect, and since it was his place, he roughly ordered the 
Youngman in question to leave, 

Alter taking a while to figure out what was gaing on 
the young man did leave, escorted out by the angry boy- 
friend and the boyfriend's coterie of rend The escort 
ing ош” became more and more hostile. In he driveway, 
in bis pickup truck about to leave, the young man in 
question came under айас: э bat was slammed against 
fi car, and then, the angry boyiend punched his far 
straight through the safely glass of the side door window 
At his face, Absolutely erede young man came up 
With a 38 and opened ire, kiling the assailant. He then 
"ped away. fring a warning shot to keep the others fram 
following, which went harmlessly into an unoccupied 
port of the building, 

"o make yet another long чогу short, the young man in 
question was acquined for the kiling of his atacker, because 
3 skilled defense team made it clear to the jury that a blow 
that could shatter side window safety glass was а blow tht 
any reasonable, prudent person would conclude was lel 
in tause death or prave bodily harm if the some power hst 
had connected with the temple 1t was obviously aimed at. 
‘ironically, the young man in question was sill sent tø prison 
because o the shot ied from his vehicle which, in the pros- 
ution theory, could have endangered innocent bystand- 
т-а thats a topic far another part of this Book] 


Adult Violently Attacking Child 


Here, we are пог talking about the adult defender using 
deadly force against a large, strong teenager attacking him, 
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What were talking about here i а full-size, ай-йе hu- 
man being айа а smal! child who has not ун reached 
the age of maturity. 

in Texas not Jang ago the father afa very tl girl came. 
орап а man in the act of undeniable rape: forcing sexual 
intercourse upon the child. The father pulled him of his lite. 
daughter А him with his бык. amd hit him again untl he 
‘was dead. He erally beat the child rapist to death 

În Texas, any homicide normally goes belare the Grand 
Jury. The Grand Jury in his case returned a verdict of No 
"rue Bill, which says in essence, "We, the Grand Jury, do not 
trove that a crime has been committed here.” 

Tse no prablem with that, 

Do yout didn't think so, 

T haven't spoken with any af the people involved in that 
‘case, but I suspect that they realize that what was ging on 
When the father happened upon he scene was so heinous a 
felony that it warranted a degre of force which rendered the 
lender incapable of continuing his horrible crime. 

“This hook has elsewhere addressed the difference be- 
tween malum prohibitum and malum in se, the dierence 
between “Ies against the aw because a aw was passed 
prohibiting "and s against the law because it isa rime 
о Һот that throughout the history of human society it 
Fas been rigidly prohibited and severely punished” 

iris har far any member of society including the jury 
pool and the judges who stand as referees af the baw, to 
Imagine anything more heinous and worthy of deadly force 
response than tion ot deat or ge bodily ата ch 
Жара upon a helpless young chik 


Able-Bodied Attacking the Handicapped 


Able bodie attacking the handicapped в an absolute 
example of disparity af force, even i the handicap has taken 
Place т he course of the inan confiet! 

Le suppose that the fight began with no weapons 
involved except your own gun, which was in your holster, 
Lers urhe presume, for purposes of argument, that your 
opponent is exactly the same height, weight, age, muscular 
Шу. and gender as you, I has been fist to ft ит now. 
"^ut hen, the opponent land a kick which, at least for 
now cripples one of your legs, or one oí your arms, ог makes 
You reasonably believe that you are about ta ове conscious 
hess Now itis по longer a barle of equal Your ability ta 
black or evade kicks or punches is now severely limited, 
and the likelihood af your being killed or спра in е 
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continuing assault за high that t becomes the equivalent 
эз deadly weapon in your opponent hands, warranting 
г recourse to a per se deadly weapon 

YO Ge such case in which ested fer the defense asan 
‘exper was Minnick v. Shawn Joyce and Sacramento County: 
Shawn was a deputy with he Sacramento County Sheri De- 
partment, and had sustained a serious injury wo his right writ 
Tat pt him off fall duny atthe tie of ре shooting ар- 
pened at his parents’ home în the countryside, where he and 
Fis wife wene visiting wth their kids, There was an informal 
shooting range on the property, and the family was out shoot- 
img 225 on a pleasant weekend afternoon Suddenly a man 
©те charging rough he bushes rm an adiac property 
Эфе family, screaming Ше a maniac. He grabbed for ane 
‘ofthe target iles, a semiautomatic 2. ут hiec 
25 a law enforcement осе and following his Pressure Point 
Com Tactics (РСТ! training, the off-duty deputy lacked him 
în the common peroneal area o his thigh. The powerful blow 
had no effect: the assailant, who would tur out o have a long 
and ugly history with drugs, alsa had a high blood alcohol 

Shawn drew the off-duty gun he was caning, his wife's 
SiG Sauer P230 semiautomatic, and ordered the man to al 
Being right bonded һе had witherawn the pistol with his 
injured right hand, ош of habituation. When the man lunged 
forthe ип, Shawn realized that he would not be able to ek 
fective retain it against man this large and sirang with is 
severely weakened wrist, and he opened fre: it took seven 
Sie eight 380 hollow points in te litle pistol о stop the 
forward charge. The assailant, a man named Minnick topped 
эк pausing for breath with his Rande on his knees as he 
gland atthe бериу, Then he чонду sat down., and slowly 
{иа down.. and died. АП seven bullets had hit him, most of 
them “center mass” in the torso. 

“Te shooting was thoroughly investigated by agen- 
ties other than his own, ап ruled justifiable by bah law 
Enforcement and the District Atomey office. However, 
that was по bar toa lawsuit by the family af the deceased, 
against the oficer personally and also against his depart- 

When I was called to the stand by the masterful Attor- 
ney Terry Cassidy, explained the disparity of force issue 
prety much as 1 id here, The desperate hints һай even 
грин that i was negligence fora man wha hade quali. 
fied on the training range with his ой duty gun ta сапу t 
at all let alane use it, in Tight of the injury o the wrist of 
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his gun hand. 1 was able to dispose of that with one of the 
shortest answers ever in my career on the witness stand: 
“не fied seven shots, and hit him seven times. Marksman- 
ship is not an issue.” 

Dur arguments succeeded, the principle of disparity of 
force as it applied to the handicapped atacked by the able- 
bodied was understood, and the result was a total defense 
verdict 


Position of Disadvantage 

Position of disadvantage is another element of dispar- 
ity of force. My friend Chris Bid, author of the excellent 
books Thank God f Had A Gun and The Concealed Hand. 
gun Manual, has writen splendidly of the first case in Texas 
їп which an armed citizen used а gun tn save his life after 
shall-issue concealed carry was signed into law by then 
Governor George W. Bush. it involved a man of middle 
years who became the victim of a large, strong, violent 
Young man in a road rage incident. I culminated when the 
Younger man came ta the drivers door of the older man's 
tar and began raining savage punches upon him through 
the open window. 

The driver was trapped in place by his seat belt; the lap 
and shoulder restraints held him in place as if the assail- 
ant had a criminal accomplice who was holding him from 
behind for the fist assailant to mercilessly batter at will 
The driver could no longer гой with а punch, or evade a 
punch. He had no ability to generate power in counter 
Punches because of the trapped position. In desperation, 
the Texas driver drew his 40 caliber Beretta 96 pistol and 
shot the larger man in the chest The attacker staggered. 
back - at which time, of course, the defender stopped 
shooting — and stumbled toward his own vehicle and then 
collapsed, dying. 

AS is normally the case with any homicide inthe state 
fof Texas, the case went before the Grand Jury. Hearing the 
facis the Grand Jury returned No True Bill, effectively saying 
there was no reason to believe a crime had been commit- 
ted by the innocent motorist who had shat and killed his 
attacker in self-defense. 

Anather example of position af disadvantage creat- 
ing disparity o force is found in a case discussed in depth 
elsewhere in this book, the high-profile shooting death of 
Trayvon Martin at the hands of George Zimmerman. Evi 
dence and testimony showed that Martin had attacked Zim- 
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merman, had him down and was straddling him in a “mined 
‘martial ars mount, and was smashing the back of his head 
inta the sidewalk at the time Zimmerman drew his Sram 
Kel-Tec and fired a single, fatal shot. Zimmerman was found 
not guilty һу the jury. 


Suggested Reading 
1t would be useful for any law-abiding citizen who carries 
a gun to own а copy of the authoritative text Mecico-tegal 
Investigation of Death, rom Charles C. Thomas Publishers 
in Springfield, nois. Don't just buy i, read it and absorb. 
i It is edited by Dr. Werner Spitz, one af the alltime great 
forensic pathologists. {ested with Dr. Spitz in a lawsuit 
arising from a fatal SWAT team shooting of a suspect in Port 
Huron, Michigan, and I can tell you the man is simply awe- 

"The baok explains — and, perhaps more importantly, 
photographically ülustrates - death of human beings by all 
Sorts of means. Gunshot, knife, bludgeon, stomping, stran- 
gulatin, automobile collisions and auto-pedestrian strikes, 
death by fire, and more are thoroughly covered. 

"When opposing counsel says of your opponer 
had a knife tor stiek, or boty”. “Не was unarmer 
"He was јан driving Һа сане. He was only standing there 
with an ordinary can of gasoline and an ordinary Zippo 
Tighter" 

1 would like you tobe able to honestly say, “Counselor, 
in that moment i knew what he could do to те. My mind 
flashed back о pictures I had seen of someone stabbed! 
clubbedtompediun overbumed to death | pictured my. 
mother or my spouse having to identify me looking like that 
‘on a slab in the morgue, and I knew 1 had o stop him” 

There is now an excellent chance that, since those im- 
ages you had seen were germane to your mind-set, your at- 
tomey can introduce those photos to the jury. Those eve 
people and heir alternates will now sce exactly what you 
Were trying to prevent when you fired defensively It would. 
һе а poweriul way to get the truth of what you faced, across 
to the jury. "What would a reasonable and prudent person 
have done, in the same situation, knavving what the defen- 
dant knew..." 

‘Abby, the power to kill or cripple, must be readily and 
immediately deliverable by the attacker to warrant the de- 
fender using deadly force against him. That brings us о the 
mex chapter, the opportunity factor. 


“He only 
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Chapter 4: 


The Opportunity Factor 


Another criterion which must be present in the AO] trad 
that creates а set of circumstances that can warrant defen- 
sive deadly force is opportuni. "Ability" meant thatthe 
"opponent possessed the power to kill or cripple; opportunity 
means that opponent has the power ta carry ош that ability 
Inthe immediate here and now. 

The opportunity factor encompasses elements of dis- 
tance, obstacles, and perhaps most importantly, ime. 


stance Element 
The most famous research on the distance element of 

"he opportunity factor was published in 1983 in SWAT 
Magazine, in the article "How Close s Too Close" by Den- 
nis Tueller Dennis at that time was a sergeant on the Salt 
Lake City, Utah, Police Department, and also ап adjunct 
Instructor at Jeff Cooper’ famous shooting school, Gun- 
site. One of the Gunsite drills was ta чап at the seven 
ТИ fring line with hands lero oltre weapon 
"ind, on the starı signal, draw and shoot a silhouette target 
wice in the chest in 1.5 seconds. This is actually a good 
test of skill at what Gunsite founder Jeff Cooper called 
“pistoleraft” Gunsite students were usually working fram 
эп open-top holster wor exposed iti more challenging 
When the pistol must be drawn from concealment, or trom 
а typical police security holster, designed to be "snatch- 

Dennis tells me, "I was running the Firearm Training 
program for SLCPD at that time, and was doing the (draw 
And ire twice in 1.5 seconds) dll... with a group of recruit 
officers. This led to a discussion ofthe use af deadly foree, 
when one of my recruit officers asked about shooting some- 
fone who в attacking with а knife, club, or ather contact 
weapon. He wondered how close ће attacker had ta be 
before you would be justified in shooting. | realized that | 
didn't have a good answer to that question, and that led to 
‘our experiments into reaction and response me 

Не continues, "We actually did a role-play with an 
‘aggressor and victim officer with two observers with 
stopwatches to time the attack 1 didn't have а rubber knife. 
valable, so I think we simply used a plastic pocket comb to 
representa weapon, 
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Their average time о do so was roughly. 15 seconds 

Tucller ds," was daing а class at Gunsite shortly aker 
conducting these experiments at the SLCPD Academy and 
Vas sharing this inormaton with my fellow Сыпай Instruc- 
Tors and discussing how то incorporate this into our training, 
Chuck Taylor was the Operations Oficer at Gunsite at that 
time; and was also an editor for the new SWAT Magazine. 
"vas Chuck who encouraged me to write the now famous 
aride” 

“This was a stunning breakthrough at the time Prior to 
Tueller' revelation, sel deenue shooting investigations had 
ofen presumed that a man witha contact weapon such 
эз a knife ог club had to be within touching distance for 
His intended victim to be justified in kiling him. А police 
training fim produced by Waroner Films and distributed by 
бона Teleprograms, Inc tied “Shoot Dont Shoot” was 
in virtually universal use at police academies at that time 
incorporating the abilyopportuniy jeopard standard, 
it was seen asthe moving picture equivalent of what he. 
Court call an ^authoriative text” Early in the m, oficers 
Saw a violent man grabs a woman and shove her эринг а 
thain ink ence while he wielded a knife in such a manner 
that it was obvious he was about to stab her with Them 
explained that while this scenario would certainly justify 
Чу farce, that might not be he сазе И the анасын was 
ten feet away fram his victim 

‘SWAT Magazine, then and now, has always been widely 
read in the taining communi. 1- and many others, Incl 
ing John Famam and Manny Kapelsohn, to name just a 
Couple red Tule article, Most people’ reaction was, 
Twenty-one feet in a second and а Рай? From a standing 
чап! cabe that fst!” We went out and ted оше 
selves. and discovered that Toller had been absolutely 

"We incorporated it into aur own training immediately 
ging atributon. Shortly afer the article was published, 
Taught a Lethal Threat Management fr Police class at he 
Tacoma, Washington, Police Deparment range. СУ courses 
many Tacoma training officers were in the class, The "Tuel. 
ler Dril” more abou that shortly was an eye-opener. The 
instructors at the department took t s seriously that hey 
incorporated it into their taining: making a taining film on 
the topic and running every oficer through the de 

Something happened thereafter which proved то be a 
classic example of what some in the training world сай the 
“Oil Stain Efect.” Akin tothe "ripples from a rock thrown in 
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ToderDilinación, the water” metaphor it means that if you place a tiny drop 
Studentindtader of oil in the middle of a piece of linen, the oil's stain wil! 
Polerunsatstudent spread, wider and wider. One entity does the research, The 
Werder, result of that esearch а spread хо several Instructors. They 
randade In Tum passit on t far more practitioners, and in that lat 
ает не generation of the transmision the research saves lives, 
Soon, an incident occured in Tacoma. A crazed man 
with a knife attacked а woman and absolutely savaged he. 
BOLG е On he Look ut was broaden to atom 
‘fice ооп, the suspect was spotted He was hard a 
miss naked covered with blood, wielding a large knie in 
one hand and a bludgeon in the other. The trst ice wha 
Spotted him called for backup and soon multiple officers 
ere on the scene. They arrayed themselves in a semicircle 
to prevent a crossfire, something their erties would hier 
describe as ring squad formation.” AlI he cops, af course, 
had their guns drawn. The highest Tanking officer present, a 
sergeant, ordered the suspect to drop his weapons, 

With hostile expression оп his face, the suspect moved 
toward the sergeant, wha гей one shot. The 9mm bulle 
Struck the madman center chest The knife wielder paused 
for a second, then uttered an inchoate scream of rage, and 
оні at the officer, 


stopwatch 
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The cops ай opened fire: The assailant went down inthe 
proverbial hail of bullets, alli virtually at the sergeants 
fet stopped Barely nime by mille gunshot wounds 

a alacer AA эзне There Rad 
bee allegations of racism and palice brutalny against the 
depariment involved. The situation flared like kerosene on a 
fire. "Croseacial shooting” "He ONLY һәй a knife” "Why 
couldnt буе cops estan one lone, nude man without kill- 
ing himt” "Why did they have ta shoot him so many times 
if malice wasn't involvert” "They shouldn't have led lum: 
he wasn't in his ight mind, so it wasn't his fault" 

What seemed io be ignored in the whale matier was the 
dead criminals victim, an Anca American waman whom 
һе had atacked and mangled like ac the Ripper 

1 became a major political зше in the city. The case 
went before a grand jury. The proceedings o à grand Jury 
Sre normally secret, but in this unusual instance, 4 was 
made publie- 

ach ofthe officers who had fired tested. AII but one 
stated in their intl repons that it was es еи mind 
irom their uer Dril raining how quickly he man could 
Fave reached е sergeant with his deadly blade ihe was not 
stopped by gunfire. Trey all said the same to the grand jury 

“The ines were brought in to tes They made the 
speed of closure clearly apparent to е grand jury. They dem- 
irae rl edere pr wpe er 
that, during their deliberations, he members of he grand [uy 
‘went out irto the courthouse hall and ran the И themselves, 

"hey returned Мо True Bill, which in esence means a 
determination that no crime hati been commited by he 
"lice who red the fatal shots. The foreperson of the grand 
juny, a prominent African-American woman, stated publicly 
that at that point there was nothing else the officers could 
have done. 

зі eflect. Fin, Tueller completes апі publishes his 
research Second his peers evaluate and accept it ("peer re- 
View" at its most гесе level апа begin teaching f Third, 
those they teach It to, share it with others who need to know 
it And atthe four level af transmission 1 saves he Ше of 
опе law enforcement licer and the careers of more, 


Grasping Tueller's Principle 
That ой stain under discussion will always be most in- 
tense a їз center. As it spreads, it can weaken. Remember 
VHS videotapes! People would copy them and copy them, 
and in each stage of copying it berame fuzzier and more 
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indistinct апа harder to interpret, So it was, unfortunately, 
жик Teller’ research, 

‘We came to se misinterpretations, There were those 
who sad, "Ошу, this means that if the guy with the eie 
20 feet, 11 inches away, you can shoot him, but Hf he's 21 
feet, 1 inch away, you cant" False! That simply к not the 

Suppose е man wih the knife is standing still, 21 fent 
away irom you or his other victim. Suppose be i holding 
э knife but pointing И па he round, and standing as ifin a 
зис state Would you be justified in shooting him? Of 
Course nat, at least not at that moment, 

‘Suppose he is һа again as Far away, but has already at= 
tacked you twice, and i lunging at you with that knife after 
шепп threatening wordst Are you expected to wait until 
he crosses an invisible 2 ft ne before you press the trig 
sert Of course na 

“This writer had to deal with that in the 1980s, in the case 
oí State of New York v. Frank Maglio. To make а long story 
Short agin was tacoma New Yode Ciy seet by a 
иде who had freatened him with deadly force more than 
once earlier that night. The soo be deceased Anthony 
Gianni тезе, "уе been looking for you, fucker!” and, 
‘ising а twat police baton aver his head in a ready 
ЫЬ motion, began o lunge, At that moment Magliato 
Cho һәй drawn the 38 Сай Detective Special revolver 
he was licensed to сау, unirtunaily cocked the hammer, 
and shouted for the man to stay back hen unintentionally 
pressed the wigger A 158 grain Winchester semi -warla 
оази Gianni in the forehead, ling him instantly. 

NYPD determined that at the moment the fatal shot was 
fired, the two men were 32 feet apart 

Now, there were many issues In the Magliato case. One 
was “fight equals gull,” discussed elsewhere in this booke 
the panicked Маі мо fed the scene, tuming himself in 
Tater Another was that the discharge was unintentional, A 
‘third was that in cocking the hammer and creating what the 
prosecution argued was a "hair tigger eflect. the proses 
Tian fand later the appellate cour determined that there 
was an element of negligence. 

Tun, on point to the topic at hand, the prosecution alsa 
argued ihat a man with a contaci weapon who was 32 feet 
Say could not be considered a danger 

Tas hired as an expert witness for the defense by Bab 
Kasana, the original defense отеу retained by Maga, 
When Magliato changed horses in midstream and hired 
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famed defense ayer Gerry Lecour ta represent him, 1 
ame along with the package. {assembled a dozen orsa 
men who ft the physical profile о he deceased, and med 
them as they unge 32 feet rom a standing srl to tre 

а silhouette target in the head with an exemplar Monad- 
mock 24-inch Monpac police baton. Their average time to 
crash the skull of the target and kil the victim” was» 2.08 
seconds, (My friend, colleague, and past student Michael 
DeBethancoun, who rose to prominence ас one of today 
top хеб йота instructor, incorporated this case into is 
training and calls И the "Magliato Dri) 

"bere is another lesson о leam from this case, which i 
very much on point to this book The case was wied in Man- 
hattan. New York is a "tial by ambush” state in that, unlike 
most other jurisdictions in the US, the defense doesn't get 
tose everthing the prosecution has untl а about to be 
presented at vial, Therefore, оп each side ofthe courtroom 
Tight, counsel vair des the witness in court but outside the 
hearing ofthe jury and the judi determines whether the 
evidence can he presented to the jury or not. 

During my vor dire tor Maghata defense, 1 explained 
the Tele research, and the fact hat in preparation for the. 
case at bar, we һай determined that someone ike the Че- 
Ceased in that case cul be expected to cross those 12 feet 
în 208 seconds or sa. 1 explained ali, opportunity; and 
jeopardy. The question came up, would have fired inten- 
ү a e ccumsan Maga we cip hen 
his Colt discharged. 1 replied in the affirmative. One о the 
New York City tao the next day headlined their story on 
the ial, “Cop: 1 Would Have Shot Him Му: 

"The reporter was there to hear that, the jur unfortu- 
nately, wasn't. Remember, that colloquy took place dur- 
ing voir dire of an expert witness, with tbe jury out of the 
Courtroom, Judge Thomas Sullivan at that point addressed 
the defendant directly, and asked Magliato И he had known 
Gianni could have reached him and clubbed him that 

мс. Frank Maglata replied honestly that по, at that 
me, Redd not ое 

"be uc rule that he woule no allow that element o 
my testimony o ga n front of е jury. We can never allow 
ourselves to forger that the reasonable man standard encom- 

sacs "what would a reasonable and prudent person have 
бопе, in the same situation, knowing what the defendant 
лен Wwe did not know itat the time we ook he action 
for which we are being judged, we are unlikely to be able t 
tse itin our defense in court, 
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This was the first case I was ever involve in as an expert 
witness where the side Iwas testing for lost Magliato was 
опека of depraved murder The appellate court reduced 
ifto manslaughier eventually, but he still served years of 
hard бин and was branded felon for the rest ol hse, OF 
the many lessons от this case, ane is, Ве але! Trin. 
ing is discoverable, and therefore intducile to educate 
the jury. Magliato һай not been trained în this. Had he been 
alle to introlace this opportunity element пот having been 
trained in i strongly leve that he might well hae been 
acquimed. 


The Texas Toner 
today 1965, when 
ата sniper opened 
fremurderousy 
from here, штей 
‘tigen hundreds of 
yards away us 
by pinned hin 
down ih tum. 
fre. 
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The distance element ofthe 
opportunity factor has been 
widely misunderstood in other 
чау. 1 have lost count of people. 
‘who clim that "if you shoot a 
man more than 7 yards 10 yards! 
25 yards) whatever yards away, 
You won't be justifiable.” In and 
оГ itself, that statement Б simply 
Bs, 

'Let us go back in time to 1966, 
and the Texas Tower Massacre, 
the mass shooting perpetrated by 
Charles Whitman. Fis snipers 
perch was some 330 feet above 
round level, and he murdered 
арек victims from hundreds 
af yards away with a telescopic- 
мей, high-powered hunting 
fille History records that he was 
Killed at fairly close range atop. 
the tower by Austin, Texas, police 
ойсеп. What you have t dig 


into history to ind is that the mur ДШИ ДИҢ АША 


ders were ш shor wel tore A т ает 
"hat conflation at the pinnacle 

of the tower. by armed citizens 
on the ground who пашта fire with hunting rifles and at 
Teast ome target rifle! 

Tar rom being criminally charged for “shooting at a man 
too faraway to constitute a danget” these citizens were 
Inuded far their courage i pinning down the mad sniper 
and stopping the kiling. While Whitman was thus held in 
‘heck by armed citizens, another med citizen named Alan 
Erum let Astin police officers Houston MeCoy Ramiro 
Martinez, and Jerry Day up through the inside af the tower 
to the roof where he mass murderer held forth. Finding a 
‘luster or victims hiding rom Whitman inside the tower, 

Day ushered hem to stery, Crum guided the other tum 
officers to the roof: they approached Whitman's positon 
"rom one side, and Cram fram he ather, Crum was the fist 
то see Whitman, ling in wait far the cops with a зма ой 
Semiautomatic 12 gauge shotgun. А shot rm citizen Crum's 
"ile a 30 caliber Remington handed to him earlier by a iow 
enforcement officer, was the fimt round of the final shootout 
And п "broke the ambush,” startling Whitman This allowed 


Ramo Martinez, 
‘one ofthe heroes ot 
the Tenas Tower inci 
ent in hisautobi- 
ography They Call 
Me Ranger Ray, 
‘edit rerum re 
tomares zens 
‘nthe ground with 
‘ies for stopping the 
murderer s rampage 
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the officers to open fire. blast irom McCoy s Winchester 
pump shotgun mortally wounded the gunman; Martinez 
emptied his Smith & Wesson 38/44 service revolver inta the 
Killer, then snatched McCoy shotgun and blasted Whitman 
опе more time. The long, terrible mphimare was ove. 

In his autobiography; They Cal Ме Ranger Ray, Martinez 
Inter wrote, "1 was and am still upset that more recognition. 
fas not been given ta the citizens who pulled out their hunt- 
img riles and retuned the snipers бте The City of Austin 
and tbe Siate af Texas should be forever ап and grate- 
АЧ лю them because of he many lives they saved that day 
The sniper did a lot of арте when һе could re теу but 
when the armed citizens began to return fire he sniper had 
To talee cover. Не ad to shoot out of the rainspouts and that 
limited his targets. am grateful to the citizens because they 
made my Job easier." 


Understanding and Interpreting the 
Tueller Principle 


Some people lase sight of the fact that Dennis Tulle’ 
worin this respect was geared o opponents armed with 
Толе weapons, people who must touch their victims to 
il them This encompasses the opponent armed witha 
loe or some sort af bludgeon, and also in a disparity of 
се situation the attacker who is attempting o punch, 
angle ar kick his ici. The persan anempting а grab 
the lawfully wilde gun f homeowner or сор, since he 
‘must lay hands оп һе gun o snatch 6, shoul also be treat- 
edas a contact weapon assailant. In all these cases, Tellers 
rinciple will be extremely relevant. 

Pe'ar ey years, Toller һай to watch his work occasion- 
ally bastardized and misinterpreted by others. People be- 
рәп to refer to the "21-Foot Rule,” and ta read it as "shoot 
fim if hes closer, Чоп! shoot him if he's farther” Tuller, 
опе af the great firearms instructors of his generation, 
Pever said that. Circa 1990 he and 1 did a training im on 
dic topic, using the same title as his seminal article: "How 
{Close is To Closet Then, and before and since, һе made 
it lear that the purpose of he exercise was simply to make 
the trainee understand how quickly such a distance could 
be closed, and та evaluate that as the cours would in the 
aftermath: in the context of “the totality of the circum. 
Stances” to determine whether defensive lethal force was 
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бууду ot jid and necessary at a дел moment inan 

Today, Tueller adds, "We should also gue credit to 
Calibre Fress: They referenced my aniele in tbeir Tactical 
‘Edge book, and incorporated and demonstrated some af he 
principles in their "Surviving Edge! Weapons training film, 
rectly using terms such as provemice and һе reaction- 
ay pap” 

‘Terminology isan изе in this discussion The core e- 
search establishing that the average adult male сап close sev- 
En yards їп a second and a half от a standing tat, {ter t 
э: the Tel Principle. Almost immediately ter reviewing 
эп confirming uelle seinal work, 1 began teaching what 
{lle the Tuller Dril This was experiential ining peared 
1o bring home the unforgiving speed of a potential assailant. 
ne way to йо to have a single person in place as the 
Timer, and another individual in place in the role of Defender 
or Intended Victim. Now, at a starting line seven yards from 
the ater vach student begins standing til This Sudene then 
lunges, and closes the distance as fastas е can, 

We leamed early that the Timer should nat low a start 
whistle, ar shout "Ready, set, о," or otherwise issue a start 
Command, The reason i that this creates a reaction ime ofa 
quarter second ør so for the student in the Attacker ole. This 
în turn falsely understates the speed at which the distance 
zap can be closed. In real Ie. he attacker does not have 
о deal wih reaction time he initiates the attack himsel! 
Accordingly, we leamed ta have the Attacker start on his 
wn command, The Timer would be ready, and would start 
the time ак soon as the Attacker began to move, and stop 
the time when the Attacker made physical contact with the 
Intended Victim. Any reactionary gap” оп the part vf the 
timer would be equalized and negated by the fact that reac- 
оп time on the start and stop buton would be the ате аг 
the beginning and the end of the run. 

When time allowed, ound early that the best way to 
implement the Teller Dril was to break the students un 
into groups of three, and have each take tums în each of 
the ree roles: Timer, Attacker and Defender, They were 
instructed ta bring their pens and notebooks io the exercise. 
st before taking their run in the Atak, each student 
would dictate the following аг otber stodent to write down 
în their notes: their height, weight, эде. gender, footwear 
and existing injuries or medical problems. Ground surface 
Would also be listed, and the ате forall participan) 
Momentarily, after the тип, the etry in the notebooks would 
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be completed with elapsed time, announced by the Timer: 
тое comment, "Early on, we also did a vanation o this 
exercise using fy dart pistols and rubber nives” 

“This meant that at e end af the exercise, each student 
wouid have a comprehensive list of students with a broad 
Tange of physical tribute, at least one of which would 

хобам be reasonably close to the physical description 
fa future assailant wbo might be coming at nem. Having 
Scted out all three roles would allow them to say the follow- 
ing cout: Cour Anew how ast that person could 
‘lose he distance and Kill me because, in my raining, th 
‘mace me da that to another person. knew i because in my 
Training, they made another persan do tatto me. I knew t 
because in my training, they made me stand back о! could 
see the forest for the trees, and time another persan doin Ùt 
tose cw. Ала rend be, am demonstrate ar Bere 

In the сизе af mare than thirty years of running Tuel- 
ler Drills, 1 was able ta observe thousands of people тип. 
Tall and short, male and female, ctomorph and endomorph 
and mesomorph, the “lame and the halt” as well as those in 
prime o life and health. 1 was able to share information with 
Eountiess peers in the training world who had supervised a 
Tike number af dris 

"Many people were faster than 1-5 seconds. I saw a very 
few people who could actually complete the Teller Dri 
în under a second flat, usually in he high nine-tenths of 
tne second These tended o be accomplished athletes and 
marl artists, and they would ойеп close the final part of 
the gap with a leap. 

зан two men with freshly broken legs in walking casts — 
Jan Stevenson in a clas 1 Taught in England, and Bab Smith 
Да clas aught Mo Bebe through eer 

{saw men in wheelchairs do it in roughly the same time. 
Ош “wheelchair record” was set by a partially quadriplegic 
Vietnam veteran He did iin 1.8 seconds 

"A memorable moment in he history of Tuller Drills 
оссите in une o 1993 at an LFH cles as teaching 
for Lethal Force Institute at the Pioneer Sportsman range in 
Dunbaron, New Fiampshire. Larry Anderson, age 43, was 
the participant, Larry suferd ram recurng orthopedic 
umi lone bs wate ache gan sa he 
appeared to stumble at frst, then righted himself and com- 
pleted the lunge. As һе made contact, he fell to the ground 
ith his next andl last step. 
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не ad suffered a spiral fracture af tibia and fibula. Sur- 
вму involving steel bolts was the result, Larry told me lat 
їп the Emergency Room, that he had felt a bone in his k 
rack as he began the run, but pressed onward > S 

His sacrifice was for all of us, Suppose that sometime in 
the future, you have shot your assailant in the leg, but he 
Cetus is atack and you have to shoot him again. In 
Toun, opposing counsel may say, "You cam believe he was 
їп danger from a man who only had a krife and was seven 
yards vay, because that man had a bullet in his leg and 
Таа! пип. Thanks to Larry Anderson's experience, iis 
у a matter af record that 4 man with a е broken eg 
urea, сап stil close that gap and deliver what would 
be'a fatal knife thrust in the time Larry was witnesses and 
recorded to do i that clay - 1-8 secondi 

We leamed many counterintuitive lessons over the years 
that we've shared wath av enforcement and іл зіні 
Armed citizens The perception that ig equals slow” an 
absolute myth Tall people with ong arms and legs are de- 
анну fast. Their higher center af gravity may allow them 
Solin omentum ad speed ghi faster than their shorter 
brethren. Their longer lege defintely allow them to cover more 
ground with fewer sep Their longe arms allow them o 
‘each har victim more quickly. Even morbidly obese people 
Sre surprisingly fast The reason is, he weight they are con 
зау carrying strengthens their leg muscles with every step 
they take in daily Ме, andl itis leg muscle tht drive a short- 
‘ange anaerobic movement pate such as a knife stark. 

IE wouid seem at frst that the attacker with the heavy 
crowbar would Бе slower than the same man with а ight, 
fast-moving knife. Au contare А long elub-type instrument 
tan add as much as another ams lengh ro the arant 
‘each, This means he has one less step that he has то tale to 
orm his victim, making im that much faster, not slower, 

Simi sealant in poor physical condition for other 
reasons can stl move with mare speed than the average 
person would suspect. testified in two tale on behal! of 
Mark Branham, эп ex-cop in Virginia who shot and Killed 
Этап who was im he unprovoked act of clubbing him 
Shout the head with nvo weapons In one hand, the attacker 
rung a heavy miners lamer against Branham skul, 

Gnd With the ether hand the lon vay равана 
fim with а loaded Smith & Wesson Model 10.38 Special 
revolver, А special prosecutor hired by the family of the de- 
eased alleged among other things, that he assailant posed 
бо danger ta Branham because that assailant was known n 
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Branham to sufer ram coal workers pneumoconiosis, also 
known as "black lung disease” or "miners lung” When | 
жав called tothe stand as ап expert witness for the defense 
by Brankam's brilliant lawyer, Eugene Compton, I was able 
to counter this by explaining that such brief, violent move 
ments do not require а large aerobic reserve to сату ош. 
"This is probably why there is no Olympic event called the 
seven-yard dash” Almost anyone can do iL" | pointed out 
Branham was ultimately acquitted. He retume to law en- 
forcement and completed a distinguished career, culminat- 
ing as Chief of Police. 


ив of the Tueller Drill 


One thing we observed over the yeas was hl people 
weuddsadanage arses and slaw hese dan 
iy staring ко frock atthe beginning of the Tales Dr 
Wear чое the fine” rng ine ata shooting 
"ange and to rtl curte get ord the "do ти 
rie gin yee 
generally perceived and measured "nio to tomer Ini. 
атга A penon pearing to un ran acier 
Sanding ian aggesshe pas wil gnari have one 
рее fhe ah wth the ono cere oben 
the srend apu feet Accordingly we learned о have each 
denti the Attacker rale begin with one oot forward of 
тепе adhe ther behind, and eon centred oie he 
Je ie gea tue ning of poeni o 

Sate ca m perti ied Shes wi 
moat Teather sales m into something dangerously close 
iorollr late when atempling Юта тиеу, had 
Soca: While i right nesting aec How fasta 
‘aman ih Мий could rn the nod of poing. 
Sd atat mo dus and s potently anges tet 
ite chou hort explore n the interest d suem de 
Мс нау made ote of ground sacs forthe cond 
Sind and gel because ey sip fom unter te feo slow 
Rer So would wet rae o, ofcourse, would ке nd 
жеме hs oly we de nol have dat n uml eed 
pon such suites We had night to endange e u- 
dens by asking em ado 

We vay lectures the sudant beforehand, "If you have 
had back, bari knee bati ear, high lcd pressure, history 
= siroke ete, do nat ает татат тренер Tr why 
Wear maig no of panara and medical 


Fine 
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conditions. i you t any of those medical profiles, just wall 
it quickly You'l still close the distance in three seconds or 
Jess, and that still isn't time for your life t flash before your 
eyes before you die if you don't stop the attack: You're not 
Short-changing the other students by walking the Teller. 
Deili quickly instead of running it flat out. On the contrary, 
you are giving them knowledge they сап use in court if their 
attacher happens to be disabled in a future, real encounter, 
and opposing counsel anges that the Tueller Principle only 
covers healthy, athletic palice academy recruits" 


Additional Safety Considerations 


We have always been careful to have the students take 
ой their guns before doing a Tueller Drill, even on а "cold 
range" where the weapons were unloaded. In the Defender 
role, we didnt want them о reflex о their weapons If they 
fell and rolled, we didn't want them to have guns (or other 
heavy things on their bells, which could cause a hip ог 
lower back injury in the fal 

We discovered early that there was injury potential even 
with dummy knives, Those of us who train extensively with 
the knife know that а blunted “done” knife made of metal 
‘or even edgeless wood can cause severe bruising or even 
broken bones. Even а rubber knife can leave nasty bruises or 
cause damage to eye or larynx with a hard blow. 

Moreover, in the training environment, по one wants to 
Чат fllspeed imo an inanimate target, let alane а human. 
"raining partner. This caused the students tø slow down in 
the instant before contact, which in tur falsely slowed their 
time ta make contact In the real world we knew, the op- 
ponent would be seeking aggressive contact and would slam. 
into their intended victim like а charging rhino 

The best way 1 found ta have the students replicate "real 
world speed” without raining injuries was to have the ane 
in Attacker role тип full speed past һе ane in Defender role, 
slowing only after contact had been made. Because even а 
light “strike” or pulled punch could unintentionally be made 
harder by the attacker’ forward momentum, 1 would have 
the defender sand sideways instead of facing the Attacker 
"The Defenders arm would be somewhat ut not fully) 
extended, with palm of hand facing the Attacker, wha would 
Slap the Defenders palm like а "high five” as he passed. This 
kept the Attackers hand away from the face and torso of the 
Defender, further avoiding injury The sideways stance af the. 
Defender kept а hard hand-slap by a strong man from dis- 
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locating his shoulder. | also recommend that all participants 
wear safety glasses, in case of an unintentional strike to the 
hen performing Tuellet Drills, expect someone to take 
a fall. Ive rarely supervised one of these where someone 
idet ga to the ground. Ie will generally be а male, who 
has been in a setlentary lifestyle for many years and hasn't 
sprinted full ош since his school days. (The early warning 
15 an awareness that your head is мей forward of your feet, 
Which аге struggling to keep up.) Remind the students that 
should they fall, they want o catch themselves оп lat palms 
and forearms, With palms and forearms in a straight line. In- 
Stinct will tell them to catch themselves with just the palms, 
and this tends to hyperextend the wrists, resulting in sprains 
‘or even fractures. 

What if, subsequent to the training, the student is at- 
tacked by a knife wielder who trips and falls, or perhaps 
ies to the ground after the student's frst defensive shot? 
Instead of staying dani, the assailant now tries tø rise 
with his knife, and the student, logically, shoots him again 
Expect opposing counsel to argue, The Tucller Drill wain- 
ing invoked by the defendant is irelevant! This man wasn't 
starting on his feet when the defendant fied the fatal shot, 
һе was starting from flat on his face (or flat on his back! The 
defendant wasn't in immediate danger!” 

‘When time permits, [ike to proactively counter this by 
taking a volunteer student and having him or her start supine 
{on their back ог prone (асе down). They can generally 
spring to their feet and sprint seven yards to contact in three 
Seconds or so, and Ге seen it done in two by the more 
athletic individuals. That's still more than sufficiently "imme- 
iate” ta constitute the ability factor. „and naw it is provably 
known to the student heforehand in a way that will normally 
be court admissible. 

Dennis Tuller retired many years ago from SLCPD at 
the rank of Lieutenant, and ever since has been teaching, 
goad people to stay alive in the face of criminal violence. 
His pioneering, groundbreaking work has saved countless 
оой guys and gals” from death on the street, and from 
ruin and prison in the courtroom, His contributions cannot 
be overestimated. 1 am proud ta count him as a friend and 
a colleague. Much credit also goes to SWAT Magazine, for 
publishing this critical research, 

Having addressed the distance element of the opportu- 
nity factor, we'll mave next o he obstacles element. 


CHAPTER A-THEOPPORTUNITY FACTOR E 


Obstacles Element 

Distance and the potential running/lunging speed o the 
attacker are not the only elements o he appotumty factor. 
Wih contact weapon assauts, there is also the maner of 
obstacles 

"The most obvious obstacles are physical anes Lers say 
that you are standing near a doorway ftd with а steel бое 
ou are just outside c doar, and a knife- wielding maniac 
some distance away in the parking lot walks toward you with 
З menacing glare, Perhaps a single Чер could put you through 
that doorway, and allow you to реу slam that seel door 
and lock before the opponent could reach it Taken in a vac- 
Am, assuming no other innocent people ta whom you owed 
a legal ar ethical duty of protection, this would certainly be 
the tactical thing ad. In a "back to the wall” jursdiction 
that required retreat, tt could be seen as legally demanded. 
ien in a “sianed your ground!” jurisdiction which did not 
require retreat, you can expect prosecno, pints counsel, 
andi even jurars to pose he question of why yau didit simply 
lose that doar and block the threat without bloodshed 

In February о 2014 in Jacksonville, Florida, the case of 
State Michael Dunn went ta ral Dunn, a orty something 
White male, һай been parked outside a convenience sre 
When very lid rap musie emanated from a sport ty vehi- 
le esto him- Dunn ake the four young lack males în the 
чом te lower the musk The driver intially complied, but 
passenger Jordan Davis leaned irom his positon in the right 
Tear seat ancl tumed it back up. Не then engaged in a hese 
profanity laden verbal exchange with Dunn, Dunn drew a 
Taurus РТ. pistol om his le bos, racked a round inta the 
fring chamber зан proceeded to open fre Reconstruction 
Showed that his ital hus of three shorts suck onan Davis 
wi three Winchester Qmm jacketed hollow рот. Afera. 
rief pause, һе fired a siring f four more rapi shots. In the six 
seconde that followed he SUV backed ошл and began t drive 
Sway, and Dunn maneuvered inta positon at the back of his 
"en vehicle fra which һе hen fred three mare shots at the 
fleeing vehicle, This much was not in dispute. 

"Dann fled the scene, but a wines noted his license tag 
and he was arrested е next day. Nine of his ten bullets 
Pad gone inio the Dodge Durango Jordan Davis died of 
his wounds, while the other three teens emerged physically 
unscathed. They all testified that Davis bad not been armed 
ог stepped ош oi the vehicle- Dunn's story, unsupported by 
any other testimony or evidence, was that Davis had threat- 
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ened to kill him and raised what appeared to Dunn ta Бе a 
Shotgun, prompting Dunn о fre m sell-defense, Na gun was 
ever foune. 

“Aiter several days af rial апа iy hours o deliberation, 
же Jury unanimously found himn gully of three charges of 
attempted murder in shooting in the direction of the ing, 
Teens, and ane charge of firing deadly missiles into a vehi 
Че. Оп he charge of murder n the frst degree în е death 
‘of 17-yearad jordan Davis, the jury hung Their Initial vete 
һай been ten for guilty and twa for not gay оп the grounds 
cf sli delen, by the time they finally deadlocked! the vote 
Sat 40-1. The аде led а пыта on that charge, and 
The prosecution announced that И would ery Dunn an the 
murder charge. 

“his case has many ramifications relevant to this book, 
but the опе оп point to this particular discussion is that the 
first juro to publicly speak of the deliberations sad that she 
was ane who voted gay, and she made teclear that she 
believed Dunn could have avoided the shooting by simply 
backing out af the parking space and moving his vehicle. 

im efect, creating enough distance that therë would have 
ееп no орропипиу factor far Jordan Davis and thereon, 
по deadly danger to the defendant, This, despite the fact That 
the jury instructions included an explanation of Florida's 
{hen blazingly controversial Stand our Ground law, which 
а not require а defendant to leave a place where he hd 
the righ 1o be before using deadly fore in otherwise rea- 
Sanabiy perceived seli-delense. 

Tm the Dunn case, the prosecution also raised the sue 
thatthe close proximity oí Dave night rear door ta the left 
side of Dun’ sedan acted as ап obstacle to any attempt 
bby Davis o get cut of his vehicle and approach Dunn. This 
argument woul have been weaker һап there been solid 
‘once of Davis actually being armed with a firearm, since 
Such a remote control weapon could quickly be deployed 
Through an opened rear window or even blast through the 
Safety glass af а closed window, 

There are any number оГ obstacles which a reasonable 
and prudent person might recognize as capable af slowing 
эп assailant's approach: One ias simple as uphill versus 
"osi takes longer for an assailant to travel uphill and 
moving downhill he сап obviously gin momentum and 
Speed more rapidly 

An example of the former occured in a case in which 
1 was involved as expert witness for the deense n 2017 
Commonwealth of Tennessee v Shawn Armstrong, men” 
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опей earlier here in the discussion oí disparity of force in 
the chapter on the abit factor. Shawn, ou'l recall, had 
been viciously beaten and flung to the ground and kicked by 
her larger, stronger Army Rangertrained husband. She lay 
curled in a fetal position to shield the gun în the front of her 
Waistband so he couldn't gain control of it and turn И against 
er. He strode back to his car, then turned and glared at her 
angrily, and began to move toward her again. I was at that 
moment that she opened fire, killing him with a single bullet 
that entered his chest and lodged in his spine. 

Early in the case, the Tuller Principle and the 1.5 sec- 
ооф to cover 21 feet had been mentioned. I was not able to 
Visit the shooting scene until the week of rial. The gunfight 
occurred in а paral clearing in the woods, and the move- 
ment path between the deceased at the moment he was hit 
and the spot where the defendant had pushed herself upright 
to'a siting position was uphill. The ground in between was 
“rated” and covered with tangled plant growth. Dur testing 
determined that an athletic, prime-ofife man such as her 
husband and roughly the same height and weight, might 
ave taken more like three seconds to cose the gap and 
“finish what he'd started, 

1 made that clear in my testimony. On erosexaminatian, 
the prosecutor made a big deal ош of the fact that he would 
have taken twice as long as average Tuller Drill time to 
harm her again. replied that three seconde stil constituted 
immediate danger, and that it wasn't time for the victims life 
то flash before her eyes before she was killed. The jury un- 
derstood, and in less than Һа an hour of deliberation, they 
acquitted Shawn Armstrong of all charges, 


The Time Element: Immediate, Imminent, 
Inevitable And The Robinson Hypothesis 

Each case must be taken on its awn merits, based upon 
the facts in evidence and the totality of the circumstances, 
No deadly force case is ever exactly like any other 

Let us suppose that you have been kidnapped and 
taken hostage by a person far stronger than you and highly 
skilled in unarmed combat. He has made it abundantly 
Clear that he is going to hold you prisoner for a week, and 
at the end ofthat week, he intends to murder you. You are 
Unarmed and have determined that you have na credible 
chance to overpower him without ше of a deadly weapon, 
However, halfway through that period of your illegal im- 
prisonment, you have noticed that each morning when he. 
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brings you a meal în the room where he keeps you cap- 
tive, he turs his back on you when he sets down the food 
tray. You have also observed that he carries a large knife in 
э sheath behind his hip, and you realize that f you catch 
him by surprise, you сап snatch that knife. You are certain 
that if you try to take him at knifepoint without harming 
him, he will unquestionably be strong enough and skilful 
enough to overpower and disarm you But, f you take that 
Knife in опе smooth motion and plunge it imo his heart 
from behind. 

"his, with some embellishment, îs the scenario postu- 
Inte by Attorney Paul H Robinson in his excellent 1984 
analysis in Criminal Law Defenses. Robinson's considered 
expert opinion s that with this set af facts, f you snatch the 
Kidnapper’ knife and fatally ча him n the back, it should 
Þe justifiable homicide. 1 have come та call i "Robinson's 
Hypothesis” 

Other briliant lawyers, Robinson's peers, have evaluated 
ths nets agd tore to the vame concluson: One such 
is Cynthia Lee, who had this t say about И in her excellent 
book Marder and the Reasonable Man 

"One way o deal with the problems caused by а stiet 
imminence requirement is ta combine he imminence 
and necessity elements and require the defendant to have 
Honesty and reasonably believed that his use of force was 
“immediately necessary’ This she approach taken by the 
айе of the Model Penal Code: Under the Model Penal 
Code, he use of force оп or toward another person i justi- 
fiable when the actor believes that such forc s mmechatly 
necessary for the purpose of protecting himsel against the 
tke of иим foree by such ойк person on he present 

The reader will recall that my own definition af the situa- 
tion thar justifies use о deadly Кисе draws rom the wording 
‘of the law: “Immediate, otherwise unavoidable danger of 
“eath or grave bortily barm to the innocent” As we Consider 
{hat wording, note that many states use the ward "medi 
Ste” in their definition of usability for deadly farce. Some 
however, use the word “imminent.” 

în the parlance of the public, “words mean things” 
However, we must never forget that the most crafty aw- 
уоп are wordsmith who play with definitions to win their 
Eases. Lets Took to dictionary.com’ definition of immi- 
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imminent [im-u-muhnt] adjective 


1. likely to occur at any moment; impend. 
ing: Her death is imminent. 


2. projecting or leaning forward; overhanging. 


synonyms 
1. near, at hand. Imminent, Impending, Threat 
ening ай may сату the implication of menare, 
топит disaster, but they do so in fring. 
degrees Imminent may portendi evil: an imminent 
Catastrophe, but also may mean simply about o 
happen: The merger I imminent Impending has a 
color sense of immediacy and threat than immi- 
nent: Real tax relef legislation is impending, but i 
foo may be used in situations portending disaster- 
impending social upheaval; to dread the impending 
investigation. Threatening almost always suggests 
ominous warning and menace: threatening Чу 
just before the tomado гис. 


So much for the plain English definition of "imminent: 
Now. let’ look at the legal definition of the same ward, from 
the authoritative Black's Legal Dictionary via thelawdiction- 


What is IMMINENT DANGER? 


їп relation to homicide in selidefense, this term 
means immediate danger, such as must be Instantly 
met, such as cannot be guarded against It calling 
for the assistance of others or the protection of the 
law. U.S. v. Outerbridge 27 Fed. Cas. 390; State v. 
West, 45 La. Ann. 14, 12 South. 7; State v. Smith, 
430r. 109, 71 Pac. 973. Or as otherwise defined, 
such an appearance of threatened and impending 
injury as would put a reasonable and prudent man 
ta his instant defense, State v. Fontenot, 50 La. Ann. 
537, 23 South. 034. 09 Am. St. Rep. 455; Shorter 
wPeople, 2 N. Y 201, 51 Am. Dec, 280 
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s analyze that. "Immediate danger, such as must Бе 
Mansioughter we 

млд e- Instantly met, such as cannot be guarded against i calling 
DEUS tighe бог the assistance af others or the protection of the law” 


Шан anhor — Well in Rabson Hypothesis, we may still be a few days 

Bway irom the arbitrary “deadline о ou death” set by the 
fe shoving whee иако kidnapper, so that phrase might seem to rl 
Sheandhewere Gut using deal Кисе on Мп today or tomarrow moming, 
inben she fed the 


ЕТО 
withmanslaughter — instant defense” found in the very next sentence appears 0. 
inthisseldelense contradict the first, and support Robinson and Lee їп ће 
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Immediate? Check! "Overhanging" that familiar defi- 
ition from Blades Legal Dictionary? Synonymous, too 
inescapable,” "unavoidable" "about to happen”? Those are 
sil there, 100. 

However, when Гуе gone through case law on this defini- 
tion of "imminent; it has become apparent that in the eyes 
of the Couns, “imminent” is generally defined as “immedi 
te This explains tbe suggestions of Lee and the Madel 
Penal Code that a standard of "immediately necessary” use 
of deadly force against danger rather than а standard of im- 
тейасу of the deadly danger itself, is the direction in which 
defense counsel should go when this element becomes an 
issue at vial, 


Pre-emptive homicide and the 
"Ten'til Midnight” conundrum 

What might be called "justiñed pre-emptive homicide" 
has primarily been a purview of designated police SWAT 
teams and elite military hostage rescue teams, A case in 
point occured in the hijacking of the cargo ship Maersk 
‘Alabama in 2009, immortalized in the book A Capta s 
Duty and the movie "Captain Phillips.” A freighter with a 
crew of 20 unarmed men aboard was taken over by four 
armed Somali pirates (yes, there is a lesson there, 100), The 
Captain was taken hostage aboard a lifeboat by three of the 
pirates as the fourth attempted to negotiate ransom with the 
US Navy. 

"The negotiations broke down. Captain Phillips was 
not necessarily in immediate danger of the armed pirates 
blowing his brains out in the next second, or even the 
mex few seconds. But the Navy SEALS arrayed on a small 
boat on rolling seas knew that it was impossible for them 
to physically get onto the lifeboat and disarm the Somali 
gunmen who had threatened the execution murder of the 
Ship's captain. And it was clear to them and to command- 
пиз оролт the Navy mothership, the USS Bainbridge, that 
it was more likely than not the captain would be murdered 

їп one ofthe most exemplary and astonishing displays of 
tactical marksmanship and orchestrated shooting in history. 
the SEALS opened fire simultaneously with their sniper riles 
and, despite the platform of a rolling sea, instantly Killed the 
three armed pirates and saved Captain Phillips lie. 

Far from being seen as unjustified, this incident has 
been viewed ever since as benevolent rescue from virtually 
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certain ви. The immediate neces to end the threat 
2 defined by Robinson and Lee above in the Robinson 
Hypothesis and Attorney Les interpretation of he Model 
Penal Code, clearly prevailed over any need far the danger 
presented by the pirates t be measurable n mere seconde, 
Ж: seen within the oly af the circumstances in the actual 

I you have ever talked with a victim af a seriously com- 
mite stalker, you know the maddening helpless horar They 
and their ома ones experience while e stalker remains at 
large. Rebecea Schaefer, an up and coming young actress, 
swat murdered by Raber Bando in 1989 afer hein stalked 
for three years; she was 21 For every famous, murdered 
stalking victim such as Ms Schacter or John Lennon, there 
Are countless victims rom ordinary life. It is understandable, 
З not excusable; when the criminal justice system seems 
*o be doing nothing о protect them, that these victims and 
their loved ones think desperately of kiling her stalker 
Рот Iis a strategy that the justice system simply 
ament canone nar forgive, no matter how sympathetic ev- 
yon fram the publie the Judge might be to he persan 
оре tigger W 

in teaching Lethal Force Instructor classes, one tool 
1 use is an old (1383) Charles Bronson movie, “Ten til 
Мы" Asean deny 48 li but 
эз а discussion tg or understanding lethal fore lw 
itis remarkably sel Bronson plays a big ity detective 
assigned а catch a particulary cunning rapistmarderer. 
Не finds him, but the man knows how to play the system 
and ie released, Taking the investigation personally, he 
Stalks Bronson's daughter with obviously monstrous intent 
În desperation, Bronson ies to frame him by planting false- 
evidenced gers caught and suspended, now shredding 
bis own “mantle of innocence” and creating an element of 
malice on his own part. At the climax oí the Alm, he barely 
Saves his daughter rom being murdered by the suspect, 
nd chases him on ont. The Killer runs int a phala of 
responding uniformed ofcen, who seize him. Face ta 
face, as unlormed cops straggle to hold his arms, the killer 
screams at Bronson that he's Boing to get if on an insan- 
йу plea, come back, and take bis revenge on Bronson's 
daughter. 

Convinced after all that has occured thus far that this is 
exactly what i going ta happen, Brorson says coldly, "No 
You, Non — and shoot he kiler in the forehead with his 
Colt Detective Special 
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1 present this fil to the class as The Facts In Evidence, 
and we proceed т hold "maot court” in the case of siate 
Versus Bronson’ character. If there's a real Judge ог at least 
Ж criminal lawyer available, they take the ole à Judge: i 
Pat, Fm stuck with that Prosecution and defense counsel 
are appointed. ve played both of those roles, agaist actual 
Жолу: lins heoppeteposon, ^ У К 

shooting ive now helles stlterapisUmarderer in cole 
Моо to keep him rom coming hack for his daughter 
ihe moot court jury has convicted more often than it 
cqui. Even though everyone in the oom is sympathetic 
‘wih the Bronson character they do as Juries generally do 
Sd apply the law as instructed. and the law does not 
Permit individuals (whether police or private citizens) to 
Ie revenge, ner to KII to prevent pos Kiling arn 

"The law is complicated, however, and so is the sce- 
nario of every shooting, real or fictional. Where Гуе been 
ble to bring likelihood of acquittal up about equal ta 
iikelihood ol conviction im he moo! court case of “State 
v Bronson” is when Ive been in defense counsel role and 
hanged he пише of the argument, In the flm, just be 
fore Bronson kils the human monster, that man тоді 
with the police officers halding im and appears to break 
Tre. His hands are nat clearly visible to camera or Viewer, 
bur his violent body movements are not inconsistent with 
trying to grab one of the officers” service handguns from ts 
holster. With that possibilty inthe mix, reasonable doubt 
ix created that this was anew deadly force encounter, 
and the Bronson character fred o keep him from killing 
iim ог other ficere with a snatched gun. Ir a frail reed, 
though, and inconsistent with ronson icy wards, "No. 
You: wont Thats why; even in a moot court environ- 
Ment with a jury far more sympathetic to the shooter than 
‘would ever be found in a real world courtroom, convic- 
tion før murder or lesser included manslaughter resus at 
Teast half the time. 

"be researcher will lok long and hare to ind a recent 
case where а person was acquited for shooting to death x 
Stalker to prevent a future crime. We recall that the standard 
îs “reasonable tear” versus “bare fear” and the danger mast 
me defined as imminent by the теп. of The facts. 

"Tbe only case of exoneration in such an instance which 
comes esl a this authors mind he death of john Wes- 
Tey Hardin, Hardin was the Western gunfighter who claimed 
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to have killed $1 men. On 
the night of his death he 
od been threatening to 
зотат John Seman, 
Jr Selman’ dd, John Sr, 
sot wind of i. He walked 
into the Acme Saloon 
in El Paso, Texas, strode 
up behind Hardin, and 
pula bullet through his 
Fead, killing himm instantly. 
Witnesses said he shot 
him rom behind, while 
Зат defenders con- 
tended that twas a face to 
face gunfight, With a hole 
in the back of Hardin's 
Skull, and another in his 
face, and lite knowl 
dis o forensic evidence 
Yet developed inthe 
American criminal justice 
Community, that mater 
Became "he side said: 
Selman was exonerated in 
the killing and t was said 
the time, "If he shot him 
froen the ron, he showed 

оой marksmanship, Y he 
Shot him trom behind, he. 
Showed goad sense.” 
Selman was Шей im a gunfight with US Marshal George 
Scarborough the following year. He had killed John Wesley 
Hardin in the year 1893. 

"be reader te reminded that it has been a very long time 

since 1893, Things are diferent now 


Opportunity factor: The bottom line 

For the use of deadly force to be justified, the opponent 
must not only possess the power w Lil or ripple, but be 
readily capable of employing that lethal power here and 
бом. The fear о his daing so must be not only sincere, but 
reasonable, as measured by the yardstick af the reasonable 
person standard. 
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Chapter 5: 


The Jeopardy Factor 


In the context af this discussion, the jeopardy factor 

comes into play when your assailant utters words, andor 
тот actions, which a reasonable and prudent persan, 

оша construe as demonstrating an tnl 10 М oF cripple 

Beware of "combat semantics” when discussing ths 
ше. Ive seen some outlines for concealed сапу and self- 
defense courses where the "jeopardy" elementa called 
"neni 1 strongly urge the instructors teach t get away 
от that terminology When you hear someone say, “words 
mean things. it ont ust a hatkneyed old cach pase КЕ a 
trath of life, particularly in court 

Let say the prosecutor was alter your scalp, cross-exam- 
ining you on thë witness stand. Suppose he prosecutor (or 
worse, your defense lawyer on direct examination had elic- 
ей fromm you a statement like, “His intent was to kill me: 
Actually, all he wouid bave to do i to ask, “Did he intend 
to kill you?” and hear you answer in the affirmative; always 
remember that in leal proceedings, anything you say "yes" 
tos teated as ifthe ene statement had come ош af your 
‘wn mouth. 

T you tell into that irap, I would expect the prosecutor ta 
pounce. "Sa, you say you knew his intent! Are you telepath- 
iez Do you have the poer то read mind” Any skilled tial 
Advocate could make а monkey out af anyone with that 

Tbe simple fact of ife — and remember the Jury's stock in 
trade в the common sense garnered frm their collective Ie 
experience is that none of as сап truly know Ме intent of 
Another Have you never had someone express benevolent 
iment to you, and then, sooner or Tater, stick the proverbial 
Knie in your back? 

‘What we all can reasonably and prudently determine îs 
manifest Intent; and thats what he jeopardy element fal 
bout think the best definition o manitest intent in under 
Standing the jeopardy factør is: words and/or action which 
reasonable, prudent person would construe as represent 
ing an intent to il ог erp 

Jeopardy is often less obvious to witnesses at the scene 
andthe eso the facts Ister, because asaulive behavior 
Tues сап be subtle, In the same sense that a dog's nose can 
Catch scents that a human being will miss, the untrained o= 
Server wha is nat carefully watching your opponent can miss 
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ог fail to recognize signals which raise red flag to you, the 
hopefully trained and competent armed citizen. 

Witness dynamics” are a function of human nature 
Basic truth: Iwe are no looking or something, we are very 
likely not tase I we are not listening for something, ti 
very likely that we will not hear i And е do лог recog 
nize or understand what we have seen ar heard, Iis as H we 
have not seen or heard itat lí 

їй trae И we are the witness to the atack of A on В. And, 
И не are the 78° who is attacked by the “A,” we may not see 
эп attack coming unit to late o defend адцен А. 

Jeopardy is easier to show in some cases than in oth- 
ers- When Corporal Randy Willems was criminally charged 
for shooting his assailant, and he and his department were 
[шет sued ever it was certainly help to me as one of his 
expert witnesses that his taker had grabbed the con by 
The throat with one hand and grabbed his holsiered service 
Berena with the other and screamed, "Give me your fuckin” 
gunt Г blow your fuckin’ brains out!” Enough verbalization 
nd physical action о cause а reasonable, prudent person ta 
фе бе aie тайене! ien D E or Copper 
1 was certainly enough fortwo juries. Randy was acquitted 
totally inthe criminal case, and he and his department wan 
tota defense verdict in the civil lawsuit which followed! 

їп another case 1 was consulted on in California, a lae, 
strong suspect managed o ge a police officers baton ava 
"rom him. Raising tle a Neanderthal as fta club him in 
the head, the man announced loudly and imperiously, "Lm 
going to kil you!” The officer immediately drew his service 
йет and shot the man dead. Те shooting was ruled a 

tied homicide by the criminal justice system, 

Mite fal eara атаи е cd cae 
inthe Midwest where two ordinary, law-abiding, average 
size brothers went to а rural roadhouse to have few drinks, 
Опе had more than a few, and was suckered into a brawl 
hy two physically huge, immensely song men who had a 
penchant far starting ighis with puys they knew they could 
брон, and then savagely beating them. The drunk: 
brother agreed to “po ouside,” and was knocked senseless 
ta the ground by the Arst punch. The other brother shout 
"es had enough," but the mo thugs then began stomping 
Же man who was down. 

With па sel defen training, knowing he stood na 
chance af stopping the brutal stomping with his bare hands 
{he victims brother sprinteri ta his nearby automobile and 
тилемей his 180 pistol rom the glove box. Не ordered the 
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men at gunpoint to leave his brother alone, One did, step- 
Ping hack апа raising his hands The other, however, led 
Gt him and moved toward him in a menacing заа The 
deed ed a warning hot, which oniy named his ор 
ponent: he big man lunged at him aei o take the gun, and 
fere a single shot which stopped he assailant instantly 
and fatally 

A reportedly anti-gun prosecutor brought him to trial. 
When the defense lawyer called me, 1 was lacked into an- 
iher case on tha mal date, and referred im ta Вор Houz- 
tenga in towa. I had known Bob far many years. A career 
op who later became а chief, he was a нше national 
shooting champion and master instructor whose testimony 
had saved wrongly accused cops în court. Не spent many 
hours with the lawyer, drafting his direct examination and 
explaining the importance o things that the storey, and 
Bab, and the defendant when he tok the stand, would have 
тои acoes to the jun 

“Te preparation time turned out to be wasted: When the 
lawyer brought Houzenga to the stand as expert wines, Ive 
Been fod, he rambled through a Jew irelevant questions, 
and then passed the witness. The prosecutor — who, if he 
had done his homework, must have been sweating bullets 
because he would have known by then that Housenga was 
unimpeachable wisely abjured rom cross examination, 
Remember, the witness can't std up and yell in cour, 
"оге what you nee o know!" Ha ors cam oniy ине 
the questions they are asked Now there was oniy one 
chance to pet he rely of е seli-defense shooting across 
tothe jury: the defendants own testimony. 

‘Wher his own lawyer gave him erect examination on 
те апа, defense counsel asked the delendant, "Why did 
youshoot him?" 

"The defendant answered, "Не was gonna kiek my ass” 

vd that wast 
i was gonna lic my 355 Thats what Moe did io 
Lay and Curly in Three Sooges comedies. t does not 
sound Пе deadly orco and lem im a vacuum a “kicked 
Bes" does nt justly deadly force, 

Convicted of the lesser included offense of талана, 
that man spent many years In prison. Suppose instead that 
the defenses expert ness had been allowed ta articulate 
the dspanty of face elements huge size and sirength 
ackantage, multiple opponents, downed and raw disabled 
man being stomped by the shod feet of heavy, violent 
men - and shown the Jury why he rescuing brother had 
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по alternative but to fre? Suppose that man had sa in that 
Vines stand and said, аз he honesty could have, “Esher 
О йине теп could have killed my brother or me with their 
Bare ande. Now both of them had him don He was be- 
ing stomped. 1 knew that a man оп the ground would sur 
‘much more serious Injuries from a stomping than а standing 
‘man taking a Ме he could roll with to lesen he pac. 
{ould face my paren and tell them {et my brother be 
umed nta a corpse or a vegetable. 1 begged them ta st 
Опе did The other came at me, obviously about o take my 
gum and shoot us both. Не Ignored my warning sho. new 
йе could overpower me and murder us both, and 1 fired апе 
shot rm my small caliber pistol” 

“hin that might have made a diference? 


Dealing With Escalating Jeopardy 


Many times, tats begin small and then escalate. 
The staller. The "strange ranger” at work or in school, The 
crazy neighbor whose mission in lile seems t be harassing 
Everyone ele in he neighborhood. The sort o persan my 
"rend Ran Borsch, the expert оп mass murderers and how 
ta interdict hor, describe ас having "Numerous Опыр 
апа Troubling Symptoms.” In the short term, the guy who 
Cuts you ой and gives you the Anger in тай ca quicky 
escalate ио classic and deadly "road rage” 

‘With the later, be the rst to get on the telephone: re 
member that the persan who бей calls 9-1-1 is logged into 
Фе system as the ViclimiComplsinan, and the guy who 
Calle їп second has already been marked as the pocta 
регио In the other situations described above or anything 
Tike you probably already know that “anything that mit 
im print did't happen you need to realize that goes at least 
double for situations such as these. 3 

"Then, there is the long term harassmentboullying/stalk- 
situation. R 1s the nature of peaceable people to think 

Teal the cops, he'll only get madder and get worse. i 
just shut up and hope i all blows over” That rarely works 
Tor battered spouses, and i rarely works far victims of 
harassment or stalking. Ofen, the lack of interdiction by 
authorities insted embaldens the perpetrator and makes 
them confident that they сап esealate without ear of con- 
sequences 

it continues а escalate to the point where that indi- 
vidual stacks you or someone within the mantle of your 

tection, and forces you o apply deadly foree t stop that 
lent tac, you wi want to have aad estaba a 
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paper гай determining who s who and what is what: The 
entire history of modern aw enforcement in this respect has 
Been that when we get to a scene where two antagonists 
fought alter a long period of hostility between them, we see 
it as Illegal, voluntary mutual combat. Such mutual combat 
has been outlawed in the Westem warid at least since the 

ciple homicide se defendo came ita the English сот 
топ law many centuries эро. The bottom lines this: the 
laser goes in the meat wagon, and the winner goes im ihe 
paddy wagon: 

i there has been bad blood between you and the neigh- 
borirelativercoworkerstalker, and you have not reported his 
transgression to the пио those п тыт authori- 
ties see it asa Hatfield McCoy 1ке feud in which cach party 
ї equally culpable, and you and your defense attorneys wil 
fave a very steep uphill igh 

ut instead the criminal justice systems ewm records 
show that you reported the other pers threats or harass- 
mento them, perhaps repeatedly. and they dd nothing 
fective t чор t prosecutor and investigating fice alike 
resize that act will come out in count, and make them 
Sppsart be inefiectual. More to the point, your reports 
‘stabs rom the beginning who was the bad guy and who 
їз the good оу. These factors are likely to come together 
to result in a determination of Justiñable homicide early in 
the investigation, without the teile ordeal af тай, 


Suggested Reading 


ACLDN, the Armed Citizens Legal Defense Network, has 
an excellent training flm by unarmed combat expert Mare 
Кыл icd corii and Responding РАНО 
Indicators” That оп of knowledge i priceless in establish- 
ing your recognition of the jeopardy factor in cour, and 
mare importantly, to recognizing the danger in ime tø save 
Your lite апа other innacent ives in the st place. The video 
T Sil to ACLON members via hip/amevilizenane. 
жойсо. 

Read books on Боду language. Get training in t. Believe 
me, Ive seen it work fs valid scienee, not New Age yuppie 
BS. The single best course Ive seen in recognition of a 
таше behavior cues f given by Major Tania Penderakis 
wien athenataning nel. in he meantime, check out my 
Brite on recognition of захаце behavior indicators at 
the Backwoods Hame magazine website, at арун 
backwoodshome.comiarticles2yoob87 htm. ti reprinted, 
below ram Backwoods Home Issue #87: 
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Body Language and Threat Recognition 
Ву Massad Ayoob 


Reade mail indicates that while some Васи Home resets turn to this 
column for advice on putting wl game on the able or keeping four footed poach 
аз out af he garden, hers are пие intrested in firearms Богатые im oes 
iy places And, of course, there are readers 
Who ме concemed ми ril protection 
I don Ше guns. Lets speak in particular 
тое ег two groups Ње issue. Werl get 
away irom feste ig, and Took a 
something else related o personal safety: 
recognition of pre-assaulive behavior cues. 

People have been hut sometimes by 
stanges sometimes by people they knew 
rd loved when they (aled io realize 
"bat the other person was experiencing a 
"evel of hostiny that was abut to boll over 
Beng able to recognize body language 
socal wih imminent йен acon 
an slow you to, in the best-case scenario, 
елде and leave the scene, А wors, i 
an pive you time to activate а plan osi 
defense soon enough to eflectvely protect 
Yourself and those for hose safety you are 
response, 

Danger Signals 

The eyes, It s said; are the windows to 
the soul. Ofen, the way in wbich hose 
persan looks a you can be a predictor of 
What his plans are far you, 

"Cops, sodes, and mental health 
professionale are al to familiar with "e 
thousand yard stare.” This ts he persan who. 
seems o be ти sa much looking at you as 
through you. He may be unresponsive ог 
"nappropeately responsive inher waya. 


‘Seow folded arms, weight shiting back and 
forth, and target ат canal ве danger signals 
Combar vet Zachary Ragers demonstrates 
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“Target glance” on take different forms Here, the 
person manifesting may be scoping out exape routes 
‘or making sure his Бойдун there to back his play. 


What this should tell you s that in this moment he 
{ein an lema really of h own, a place where 
You are probably nol welcome When you see 
ths, slart “creating distance” unless you i fact are 
a law enforcement oficer, health professional, or 
Someone eise who has a responsibilty for contain- 
ing and restraining this persons actions, 

The opposite o the thousand yard stare is the 
target sare? Th ts the guy who narrows his eyes 
and glares directly at you. The narrowing of the 
«уай does for our шоп what shuning down he 
‘hop оп your camera does for he les ten 
hances иһ perception tells you at you have 
become а very intense focus of hus atenton. И he 
‘cireumstances indicate that inis individual в at all 
ose, the target sare в nota good sign, f youte 
mola cop peche nurse, etc, Mother Nature ie 
telling you again a sr creating distance between 
youand hin. 

These ia "target lance? Cops 
the hard way over бе years that fa man casts a 
бие glance in a ceram direction, he may wel 
be checking his avenues af escape: his quick look 

key to run, 
s he saring at yout chin? In a hostile stuton, 
het по ding your Kirk Douglas chin cleft and 
һе hasn noticed a 2! you missed this morning in 
the mire More еу, he's thinking about sucker 
punching you right "an the button” If his eyes 
фо down t you crotch, he's prübuby not a gay 
uy scoping out your package. more Mal, hes. 
жам} considering opening the igh wath a kick 
ta yaur cote, 
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has just told the оссе where һе 


and glance at your crotch may indicate that he in 
tends o apen the ight wih a kick to your groin. Kevin 
rk demonstrates 
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A brief aside to the shooters i the audience. You know how when you see a 
cop, you immediatly look at his hoster to se what sort of sidearm hes wear. 
ing? Have you noticed that every now and then when you do that, you get a 
пу ook from the officer, who тыу step back or otherwise change his physi- 
‘a orientation to you? The reason k, Һе ha been taught about pre-asaulve 
behavior cues, too, and he has емей to interpret a look at his holster as a 
“arget glance” that may indicate the person Н thinking about snatching his 
service pistol 


“Fight or Flight” Indicators 

When the brain perceives hat we are about o be in a strenuous physical con- 
а, a риле mammalian survival reflex kicks in which prepares us to do ate 
оо fe. Quand i the early 20th century as fight or igh response” by Dr. 
Waler Cannon àt Harvard Medical School, this phenomenon may reveal seo 
another persan with subile physical manifestations i that other person e sui 
елү ale and informed to recognize what they've looking at 

When we go Into a high level of "body alarm reaction,” the lizard that Ies 
ln the base of our brain and controls the machinery and the hermosas decides 
чо kick up oxygenated blood supply. The beart begins wo race and the lungs beg. 
“o take in more ак, Watch fot rapid breathing or parting In a person who has not 
peromed any strenuous physical atv. You may even be able o see а pulse 
robbing at йе neck or the temple of some individu 

Nos lets perform a process of elimination. There н no common danger that 
threatens бине at the scene. You have done nothing to threaten him. Neher has 
anyone else. Не has not been exerting himself. Yet, һа blood vessels are pulsing 
Violently and he is breathing heavily, By s proces of eliminato, we сап deter: 
"nine where the ight or fh ding has come rom: He bas already decided ihat he 
Is goin to gh. Or f ou are Jack that Þe в ping гип) 

"The adrenal system insta releases powerful chemical in a ight or flight 
siate, including epinephrine adrenaline). One side-effect of this s temors, oten 
Molent ones, which will usually manes themselves irst in the non-dominant 
ond, almost immediately thereafter in е баттаа hand, and then in the eg 
particularly the knees. you observe tremors in those locations in a situation that 
ou perceive may tum ose, о through that proces о elimination again: Could 
the person be imply shivering in the со! Do you have reason ta beleve he hat 
Parkinson's dsease or some other aiment o which trembling symptomatic? 
Hot you kaon the dogs эл you билк he famen cte 


The Body Language of Fight/Flight 
Facial expressions and body movements can ge you early warning that the 


person you face has gone ио hing mode. Al! the way back: 1o Dr, Cannon, 
Cerain cues have been recognized as clanke. 
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The person is likely to “quarter” that step back with one leg, turing hs hips 
то something approximating a 5-degce angle, in this postu, the body i best 
balanced to take or deliver impact in any direction. Fighters call И the boxer 
lance” Martial artists сай t е "roni хапсе? Shooter call ће “Weaver 
олсе” Cops are taught lo stand this way, prepared immediately t react and igh, 

The hands wll typically be up, between hips and face, usually level with some 
point on the torso. The fingers пау be partially clased. (Tke hands clenched nio 
Tits, or opening and ошл int бав repeatedly, 1s a particularly batant sign hat 
"e igh side of “gh or gh” has been атату engaged) 

The knees may ex igh This s the true “combat crouch The head is ily 
to be diy forward af the shoulders, and the shoulders forward af Ве ps. Com- 
ot wanes cll this posture “nose ower toes? Is what hey teach their students о 
о inta itenonally when they prepare о ight t the fh. When someone doce 
3 istincive, it has ееп ou what we im police work сай “a clue” 

Le ереевсе has aireach taught you that emotionally aroused people may 
motreaie that their facial expression i electing their internal emotions tad 
forall о see. This happens in hostile situations to. A пан that brings the lips. 
ck frorn the teeth оем! reque a professional behaviorist о interpret for you; 
i clearly doesn bode well, The human isa natural carnivore, and a grimace that 
exposes the canine teeth ja partieularly overt indication of aggressive intent. 

A seemingly oppose expression сап mean the same thing. ПМ clenched 
jaws, whch may even include prinding tcd and Шу pursed ips, can also be 
ig o estreme anger. 

Les о back far a moment to fight ar ght basics. The heart and lungs are 
sending oxygenated blood through the body as astas they сап, However ло 
Srenuus physical activity has yet taken place, the body snow over onygenating 
and hyperventilation can serin. Generations o medical professionals have advised 
ypervenlaig patents to breathe Into a paper bag. This causes them to inhale 
‘bon боме they've just exhaled, and helps o quickly restore а normal O2/ 
CO? balance. 

Ast happens, people in actual ight or digh situations don't usually have ac- 
‘cess to paper bgp This includes both you, and your potential opponent 

H you are the опе hypervenidating-at a high sk scene ar anywhere eel 
and my fellows instructors Wil advise you to comciout perform what has been 
lid “combat breathing” “stress breathing,” о “ers breathing” Martial atis 
{alli “sanchin breathing,” The breath i intntonsly held, then Slowly used out. 
Tis the internalized verson of he paper bag eaten I you have been ained in 
"he Lamaze Method of natural childbirth, you are familar Wih a very similar ver 
slon of sess breathing. 

‘Sometimes, people do that automatically under sss without realizing d; IF 
бе person you re acing in a hostile station is breathing Ше hs, wake р and 
smell бе cofee. Remember when we did е math before, H there's notbing else t 
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сине stress, it reasonable to deduce that е s planning something stressful and 
четин. One particularly солуп mandan i what my mam used cll 
‘with perhaps more [stica than she knew, blowing team. Ts (е pet- 
on whose cheeks work ke a bellows as he eem o inenoni hes ом a long 
Bord exhalation of air. Н may help reduce cveronygetion in Ns blood but guess 
‘what hek in an uncontrollable state о аре, a building head of steam ant 
‘Boing ta jast “blw ой” There's a god chance that ifs going ш “Blow up” instead. 
And you know the response Say it wih me: "Create distance.” 

Look or meaningless палетка, The guy who bounces up and down on the 
balls of his feet. The "ай that goes nowhere,” Iat s риромдев back and forth 
pacing. And эс noted before, hande which clench and unclench Sometimes, alsa, 
fae Bat clench and uncench. The body te subconscioucy uying o bum oif ihe 
excess oxygen, circulated through the bloodstream by the ПМ or ht response, 

"o prevent hyperventilation. This docent 
тез бе response over With The bonam 
"ie is it means the fighi or ight response 
then. 

Among Americans, nodding the head 
Forward and back isa signal оГ e and 
shaking ihe head from side lo side ia 
tural signal по When you see your 
potentat antagonist doing either of these 
Things- and no on has asked him à yes or 
бо queslon—yo are experiencing anether 
Fereste distance” moment Whether he's 
thinking, "ы, new they wese going o 
come о ake me avay ad now mut 
attack them? or "No, T en let hem tke 
‘me away this time,” erc an excellent 
‘hance that what he в thinking does not 
bode weli for you. 

The folding o he anms can mean a at 
of hings in body language Soenetimes а 
Just means, tm afraid and l'm drawing 
"nto ту shell” Remember, though, ht 
Af they're showing theyre afraid of you— 
Whether or not ta rational feara the 


“Bloning of steam "indicates that “go fight 
respons may have kicked in triggered by the 
individuals preconceived decision to attack. 
evn Gark demonstrates. 
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ature of mammals in general and humans in particular to lash out at what ight- 
ers them. H the folded этти are accompanied by a tening o the macles, and 
perhaps also by a glowering facial expresion o any ofthe other possible aat. 
Tive behavior cues, you won? be far of i you read the statement as, “Iam putting 
опту этин, because am preparing ta бум” 

Tack for changes in skin color. You already know that a Caucasian who sudi- 
еу becomes “rett in the face” may be displaying what в culturally recognized 
aso сш of anger. Бе aware, however, hat the oppost coloration ellc сап 
mean the same thing, When the body goes ino “ight figh,” vasoconstriction 
occurs, redirecting blood Tow away from he extents and toward the (niemal 
Viscera о ше the fumace” for thë stenuous activity it the рата brum antici- 
ates ndo major muscle groups. This 1s why frightened Caucasians tend to um. 
Nhi? However, nt is als why homicidal Caucasians are sometimes son 0 um. 
Чему pale” before they act ош their violence, 

Other Signage. 

Stet cops watch for subtle tattoos and other “subculture signa” In the gay 
communi, a hana prominent hanging out of one hip pocket ar the 
other indicates whether yo are а пар? ога "bottom." Ia sorne neighborhoods in 
Los Angeles, wearing red means youte wih the Bloods, and wearing blue means 
youre with te Crips and innocent people have found themselves dead or holy 
Injured for unknowingly weaning he winng colori the wrang place. 

Adecade aga, а an experi witness оп the defense team or a police oficer 
who was tid or munder afer һе shot and killed а man who atlacked him, beat 
n, and ied to snatch his ып and slay himm with A ey factor in winning his 
эсш! was that he was able t articulate that before he was attacked, he recog- 
ized his assailants distinctive gang alios and correlated that knowledge wil his 
Temembered taining, which had aught him that inner ci gang members ohen 
aine themselves how to diam and murder police ойе п, 

‘Teardrop опока on the face mean one o e years per teardrop о hard 
Mme served in prison, for example, depending on the given subculture and locale 
The шоо “AFFA” sand би “Angels Forever, Forever Angels” and mars either a 
genome member ar a wannabe member athe quintcsznta outlaw males 
lb, Hells Angels. A patch- Whether motorcycle club patch, or police depart- 
Sent shoulder patch- worn upside-down on a biker's vest signis i the outlaw 
Subculture that the wearer has taken u fram a legate owner he has vanqusshed 


în combat. These things are gpod t know you end up fighting someone who ie 
“wearing thesi 

‘Othe symbole or "signage" can give you clues to where the other person is 
coming om. Inthe photos that originally accompanied this acl, one the 
tole-players i wearing a cap with a lago that eade "lemon Esin Ergon? That 
translates m the Latin as, roughly, "War 1s Work" Could ge you a cle as t0 
the penalty of he wearer, when you face im i а hostile savon? 


EE 


Perspectives. 


Lets keep this all in perspective. What we are taking about here s ting the 
above cues In canles wah a station which ie such that hos can be aac 
pated by any reasonable and prudent person. Don't forget that the guy might be 
чийип heavy because he has recently 

exerted һим physically pedorming ome. 
perfectly innocent task Always remember 
that е guy with the тей face ight imply 
ve igh Blood pressure or a bad case o 
Sun, ar just be embarrassed, and that 
the person with the pale whe face may 
came by that complexon naturally 

Lert also touch one more time on 
what your response should be to these 
es” we've been talking about. can 
mol emphasize too song that "reae 
itance thing that has been repeated 
throughout this article. Any master marta 
artis, any role model military general, 
‘vl tell you that the best bante к опе 
you dont have lo ght. The best course 
faction в always о avoid the conflict 
The police oficer, th psyehiatric nurse, 
the professional security guard basa 
dy to stay М the scene and conan any 
‘lence thar в threatened o those he i 
duty bound o protect. For anyone ele 
the best thing о do о abjure fom the 
сома, to back ой and do everthing 
posse to defuse the potential violence. 
The best fight в he опе that never takes 
place. In many jurisdictions within the 
United States, the aw expressly states 
Bat here в а “retreat requirement” This 
means that the pevate citizen who e as 
‘lied is expected to retreat or at least 
tempt la retreat before using physt- 


Genchingond uncenching fst, quartered” 
stance (ауа "boxers tonc and knees fed 
(notro mention facial expression) can albe pre- 
‘assault ces Kristin Dowdy demonstrates, 
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al torce in slé-defense, There ме only two exceptions. One ian attack by a 
Stanger in ones own home, there, under what the English Common Law called 
the Caste осте, retreat по required. Attacked by an intruder in ones own 
hame, one has the ight to stand his or her ground and use farce immediately to. 
repel the attack, but only equal farce may be used: The other exception existe 

"m every jurisdiction where the retreat requirement holds sway; and it says in es- 
Sence “Retreat в оту demanded when t can be done with complete safely ta 
‘eset and others who are in danget” 

Sometimes, the assault will come so quickly that you can't disengage; and 
you have no choice but а delend yours. The law understands that. But even in 
That worst case scenario, being able to read the fa developing and fastbreaking 
danger signals of he oiher person's behavior can sometimes be suficient lo buy 
ou шн enough me to react vay enough to defend yourself and your loved 
ones ficcivly If things get cut hat close—and they often do he early warn- 
ing o he danger signals the opponent put of can make the detence between 
survival and death før you and those you lave. If he's goin to serve up violent as- 
Saul, you wantto see 1 coming in ime to return the volley more efectvely than 
he served it and wn the match. 

"uti s avoidable, recognition of резаи іме behavior cues may be your 
ley to seeing it coming, n time o avoid И by breaking off contact entirely. The best 
adkae оп this doesn't come rom me, rei Cooper, or any of the other people 
Who leach sel defense in violent stations. H comes fror the humorous poet 
Ogden Nash. Nash wrote: 

"еп called by a panther. Don't anther” 


Remember the bottom line of the jeopardy factor: it 
means that you, as any reasonable person would have in the 
Same circumstances, knowing what you knew, concluded 
that your opponent was about to unlawfully Kil ar cripple 
v or someone you had the right to protect 

YOW have now discussed the elements ог Ability, Opor- 
tunity, апа Jeopardy, When the three оё them are simultane- 
ously present, they create the situation оГ immediate danger 
af death or grave bacily harm, 

And that, in turn, îs the set af circumstances that justifies 
the use of lethal force 


EE 


Chapter 6: 


Other Critical Concepts 


To understand how the justifie use of foree in seli- 
defense diers rom criminal assault and homicide cases 
and legitimately brought wrongful death or injury lawsuits, 
Še need a йт grasp some legal concepts which are n 
Widely known among the general public. Let's Чап with the 
principle of the afirmative defense. 


The Affirmative Defense 


In a justified shooting in defense ofself ог others, the, 
defendant would be foolish ta clim that he didit do what 
he did Instead, he stipulates that he did indeed shoot his 
attacker, but maintains that he was justified in doing sa. This 
is an amate defense. 

"he feme defense is a twa-edged sword. Туе always 
felt that when dealing with a foocedged sword, ifthe edge 
‘working for your side is the sharper of the two, youl cut 

изе reo af the problem Та see why thats true with the 
mate defense, lers look at both edges тї he sword, the 
ood news and the bad news 

"he good new, the righteous defendants razoesharp 
edi $s that the afirmative defense ts what i known in trial 
Strategy as a peret detense. The website lel com de- 
fines the peret defense thus: erect defense ал defense 
that meet all tegal requirements and esl the full acquit- 
tal of he accused А defense isa denial, or answer or plea 
in opposition ta the truth ог validity of a claim by з plain, 
For example a perec self-defense meets all of he generally 
accepted legal conditions før such a clim to be valid. Ii 
Же use of force by one who accurately appraises the neces- 
Siy and the amount of foree to repel an attack” 

"awyers can debate Ierminally iat does anel does not 
сопайше а erect defense, but basically, it means this: the 
Judge's instructions to the Jury are likely 1o be imerpretabie 
35, f you believe the defendants account of the incident as 
эз delenseacion, you must ind him not gully” Not 
"moy? or “you might” but "you mast ind him not guy 

Hear the power in that! But we all know that power 
never comes cheaply, and here, the price i раслану 
High. That price в the ather edge of the swor. 

кА aa aemalive 
defense shifts the burden of proat. Normally that burden is 
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pon the accuser the prosecution in а criminal case or the 
Plinii in a civil case Ви, when the defendant has tip 
[ией hat he dic the act something much othe word wi 
see as a "confession" he burden all upon him ta соп 
Vincingly show that he was indeed coret in having cared 
but that ac К needs ta be proven to a preponderance o evi- 
dence standard, that i, a prenter than y percent certain 
tothe ier of the facts 

Wikipedia explains, "n an afirmative defense the burden 
ví proat is generally on he defendant а prove his allega- 
tians either by the preponderance a the evidence or clear 
and convincing evidence, as opposed to ordinary defenses 
{klaim of right alibi, апу, necessi, and fin some juris 
dictions, e New Yorki sell-defense (which is an afirma- 
ile defense at common lawl), for which the defense has the 
burden о dispraving Веуо з reasonable doubt” 

Wikipedia continues, "Because an afirmative defense 
require an assertion af facts beyond thase claimed by 
the plaintif, generally the party wha ойы эп affemative 
челе hears the burden f proof. The standard of proof 
is typically lower han beyond a reasonable doubt, t сап 


Chicago street cap 
Bob Stosch, with 
vel over adozen 
‘gunfight behind 
in, knows when 
heshould pes the 
tigger and when 
heshouidnt He £ 
demonstrating wth 
Ring's brand dummy 
ofthe gun heprefers 
‘on dury the SIGP220 
AS pistol 
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either be proved by clear and convincing evidence orby a 
preponderance of the evidence” 

“The element of the affirmative defense's shifted burden 
of proof is more subtle than it appears In his excellent hook 
The Law of Self-Defense, my friend and graduate Andrew 
Branca writes, "While in 49 states the prosecutor must dis- 
prove self-defense beyond a reasonable doubt, in Ohio the 
defendant must prove he acted in selé-defense by а prepon- 
derance of the evidence," 

‘So, which is correct: the definition that the afirmative de- 
fense chis the burden of proof from accuser to defendant, or 
Brancas observation that the state must still cany the burden. 
of proof beyond a reasonable doubt? The answer, I believe, 
ia that both are correct. The law and the recommended jury 
instructions may indeed state that the burden of proof is u 
the prosecution, However, real world jury psychology ane 
trial tactics tell us that when the defense Шве says, “Yes, the 
defendant killed this man,” the burden i upon the defense 
to shaw that any reasonable and prudent person would have 
done the same, had they been in the defendants positon and 
Known what the defendant knew. Thus, in reality, the defen- 
dant does indeed carry a burden of showing the ners of the 
facts that he was correct in taking the action he did. 

"Why do 1 say the defendant's side of the sword is the sharp- 
ert Because if it has been honed with the stone of knowledge 
and ethics, and the defendant has done the right thing, that de 
fendant witha good legal team! should be able to convinc- 
ingly demonstrate exactly that to those who will judge him. 


The Doctrine of Necessity 


The English Common Law; largely the template or aw in 
же United States, encompasses a concept ealed the dor 
Trine of competing harme: Some sates culte Wunder that 
terminology but many describe itas the doctrine of neces 
The ко are опе and the same. As i applies to lawful defense 
of seli or оет, tnis dorine holds that you are allowed to 
Break the law; in the rare circumstance where following that 
Iaw wouid cause more human injury than breaking ^ 

The legal section of freedictionary.com offers this 
definition: 


"A defense asserted by a criminal or civil defendant 
that he or she had no choice but to break the law” 
This source continues, "The necessity defense has 


CHAPTER 6 OTHER CRITICAL CONCEPTS TE 


long been recognized as Comman Law and has alsa 
been made part of most states” statutory lw Although 
по federal statute acknowledges the defense, e 

Supreme Court has recognized ias part of the com- 
mon law. The rationale behind the necessity defense 
ir that sometimes, In a particular situation, a techni- 
Cal breach ofthe law Н mare sdvanageous Yo soc 
ту than the consequence of swiet adherence to the 
tn The detense is ofen used successfully in cases 
that involve a Trespass an property to save a person's 
lie or property, t also has been used, with varying 
degrees o succes, in cases involving mare complex 
must. 


"Almost all common-law and statutory definitions of the 
necessity defense include the following elements: (1) the 
defendant acted to avoid a significant risk af harm: (2) no 
adequate lawful means could have been used to escape 
the harm; and (3) the harm avoided was greater than that 
caused by breaking the aw. Some jurisdictions require in 
addition that the harm must have been imminent and that 
the action taken must have been reasonably expected to 
avoid the imminent danger, АП these elements mirror the 
principles оп which the defense of necessity was foundedt 

t that the highest social value is not always achieved 
by blind adherence to the law; second, that it is unjust to. 
punish those who technically violate the letter of the law 
When they are acting to promote or achieve a higher social 
value than would be served by strict adherence to the aw; 
And third, that itis in society Best interest o promote the 
greatest good and to encourage people to seek to achieve 
the greatest good, even if doing so necessitates a technical 
breach of the law. 

"The defense of necessity is considered a justification 
deiense, as compared with an excuse defense such as du- 
тез. An action that is harmiul but praiseworthy is justified, 
Whereas an action that is harmful but ought a be forgiven 
may be excused. Rather than focusing оп the actor state of 
mind, as would be done with ал excuse defense, the court 
With a necessity defense focuses on the value a he act. Ма 
our has ever accepted a defense of necessity to justify kill- 
їп э person to protect propery. 

Fora situation to exist which brings the doctrine into 
play, there is an indispensable ingredient, Itis called an 
ient circumstance. As applied to use of force, the exigent 
Circumstance would be an extreme emergency in the im 


pis 


mediate bere and now which constituted a threat of injury 
ar death to oneself oranather inocent party. 

I you think about it, virtually any defensive use of dead- 
Iy кисе would al о this category. ti simply common 
sense; in а world that often deals in shades n gray between 
Pure good and pure evil. We all leam as children, “If ie 
ies you a choice between two evils, a gool person is 
Expected о choose the lesser of the two evils. The dac- 
"rne of competing harms i simply the law's recognition of 
that reality. I see ас proof that the Law i wise, he Law 
îs mature, and the Law understands the nuances of the hu- 
тап condition mare than i sometimes appears. И ìs worth 
noting that in at least three states — Arkansas, Hawai, and 
Oregon come to mind. the doctrine of competing harms 
is delineated in their state's law books as the doctrine of 
two evs 

Some might wish to invoke the doctrine of competing 
harms as a defense for illegally carrying а gun This comes 
up fairy frequently in situations where a convicted felon, 
эсип for the comman good picks up a gun and shoot 
Silent criminal to save an innocent human Iie. In one 
ase in New Hampshire, a now-law-abiding man who had 
‘felony conviction on his record witnessed the murder of 
3 police officer. The policeman fel, shot im the back by the 
рч. The witness snatched the SIG 45 pistol out of 
{the murdered итти» holster and, as the conirnttion 
ontinued, had to shoot the copier to death. Techn 
ally, the witness was a felon in possession of a firearm, a 
felony in and o elf. However, recognizing the doctrine 
of competing harms, the State Апоттеу General's office 
held him harmless for the act within the totality of the cir- 
cumstances, and he was pot charged 

"he reason he doctrine of competing harms is not ofen 
invoked оп a charge o illegal carry of a weapon i that, 
usually, па specifie competing harm exists. A few years ago, 
Twas on he defense team of s Rhode island man licensed 
та сапу in that state, who had inadvetenlly crossed the siate 
ine into Massachusets, where he did not have a потта. 
dent сапу permit before he realized he was stil wearing the 
Glock 23 pistol he routinely carried: Within hours, that tech- 
nical legal gun had saved his le he fred a single -40 
‘caliber bullet, which mortally wounded a man who anacked 
him with a krite. He was charged with manslaughter and 
alsa wih illegal camy of he firearm, stolen felony in 
that state. We explained things t the Jury, which acquitted 
him in the shooting itself, The defense attempted to invoke 
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the doctrine of competing harms as a defense to the gun 
harge. The judge would no allow it, citing case aw în that 
Siate which required the competing harm = the specifie dan- 
Ber = to have been present at the time the defendant armed 
тке. Her ruling was that, since he һай been carrying the 
вип without а Massachusets permit prior to the threat pre- 
senting tse, the doctrine could not apply. A jury that never 
heard the doctrine af competing harms argument ound him. 
gy оп йе felony charge af Гера сапу inggering mini- 
тит mandatory one year in jail. He would remain a felon, 
Prohibited тот owning firearms, thereafter 

Ironically, the defendant hadi been eligible for a nan- 
resident Massachusetts carry permit, and in fact the applica- 
оп had been оп his desk or move than a year belare the 
shooting, bur sadly he һай never applied, In retrospect, һе 
never would have been charged with the offense for which 
he was convicted if he had simply acquired the permit for 
the contiguous state.) 


Author leams alot 
from Bl Anard ght, 
whom hes known 
forsome year 
Bilwos the oneman 
holiled more 
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One reson Lam including he doctrine of competing 
harms inthis book is he same reason I have Included in 
class ever since I began raining armed citizens in 1981. 
itis known to the detendant d was part of he defendant's 
decision proces at he time of the incident, i the defendant 
{akes the stand there is an excellent chance that his anorney 
‘can bring К ош during direct examination when he asks the 
леп why he was armed in he Arst place. In a case 
ike the one just cited, awareness of the doctrine would give 
Jurors an excellent reason to old е defendant harmless for 
The possession of the ream. 

Obviously, the best approach is to always carry the fie 
omega 


Jury Nullification 


1t is not widely known that even ifa jury determines 
that the defendant broke the aw # the Jury believes the 
Taw itself is Dadi ог stupid ar wrong, the Jury ean still come. 
in with a verdict af not guy This i known as "jury nu 
ification.” 1 have never heard of a case in which a judge 
instructed the jury that nullification was an option. Indeed, 
the judges job is to instruct the ary to ollow the Iaw, not 
то disregard t 

“Am organization exists called FIJA, the Fully informed jury 
Association. Their sated purpose ito educate the general 
publie - the jary роо! a ш the fact Ihat jurors do have the 
ption of nulliying laws they disagree with. People ohen 
Join because there are; indeed, certain bms they disagree 
‘vith, Membership includes proponents ой drug leglzation, 
Some who fear Draconian gun laws, etc 

While 1 can understand FJAS rationale and empathize 
with some ar their goals, I have never Joined for several rea- 
Sons. One is that, a this book goes to press, I have been car 
Tying а badge for some four decades, and been certified asa 
Police prosecutor since 1988: For met join an organization 
"licae to telling people t disregard the Inv would make 
те a hypocrite: But another reason i thts hard for me 
ta find сазе where a person wha had бопе the right thing 
ош benefit tom jury miliicaion, and would nat achieve 
Же same goal if the doctrine of competing harms was т 
jected ini the case. me 
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Chapter 7: 

Furtive Movement 
Shootings and Other 
Widely Misunderstood 
Events 


The dynamics of violent encounters are; in legalese, "he 
yond the ken of the jary” Tats an Old English phrase still in 
Топтоп legal use, and it describes matters that the aver 
эре layman їп the jury pool could not be expected o know 
Without explanation by court-approved expers. Indeed, 
These things are seldom if ever discussed in law school, 

if you keep or carry a firearm far defensive purposes, 
You are а potential victim af an unjust accusation based on 
legitimate actions that wili need expert testimony зо the jury 
fan property and fairly interpret the evidence to determine 
the ace twill be hugely helpful in court and о your 
decision-making ability at the danger scene self for the 
Taw-abiding armed citizen ta understand these things before- 
Hand. We'll ioak first at the furtive movement shooting” 


Furtive Movement Shootings 


A furtive movement is a physical action which provokes 
suspicion. К often evinces stealth ог secrecy, but not alas 
її an encompass a great many things, Wee talking about 
a very narrow, spec subset here. In a furtive movement 
Shooting, the individual who was shot has made а move 
ment consistent wath reaching far a weapon, but nat reason- 
abl consistent with anything ee йип the totaly ofthe 

A man's һап reaching to the hip or the pocket, in and 
of itself дошу not enough to warrant whipping out a 
gon and shooting him. As the cout say, the situation has 
То be judged by the totaly af the circumstances I each ту 
students to assess the furtive movement as sting only 
‘one prang о the abiliyopportunity jopardy test, the abi 
element however, the opportunity and jeopardy elements 
must be separately present 

i those other elements are present, the furtive movement 
may create the ability element by giving he potential victim 
Prudent reason to believe that the suspert s aed with a 
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deadly weapon: Lets say you've just had a fender bender 
Suno accident The driver of he other vehicle comes boil- 
ing out af his car and approaches you rapidly, screaming 
"Чы SOB, low your brains d and reaches under is 
clothes as if going lora gun 

Well his аман threat to shoot you in the head cre- 
ates the element of jeopardy. Since your vehicles were close 
enough to make contact and he i now coming toward 

м, hei obviously within gunshot range he opportuni 
mentis clearly present. Within the tly o e cca 
Stances, his movement consistent with goin for a weapon 
and not reasonably constet with anything else, now com- 
Pletes the tad with the element of ability 

True, you have not yet seen the ип. However, a part of 
the dynamics of violent encounters s understanding how тар 
Wy ponen san aay seanceda weap Re M 
fand is оп the hen gun ог ki t сап be brought ta bear 
in a fraction ofa second. Its rue of knie or gun. Var ago, 
Ped it with legendary blade master Mike ich for the 
Palacin Pres training film on knives and knie fighting, "Masa 
ters af Detense- Staring with my hands empty and in front of 
me, was able t reach to a чап signal, draw my concealed 
Training Кай, and stop the time by striking an electronic timer 
in front af me with that kn The impact stopped the mer at 
under ane half af опе second. Wih a real те instead af x 
training done, and a haman abdomen instead of an electron 
ictimer as the Target, that woul have produced an eviscerat. 
ing lie-ihreatening wound. And, be sued, here are oto 
people out here with faster hande than mine 

Decades ago, spoke in defense of a police oficer 
charged with manslaughter for shooting a suspect who, as 
Ea S and hs pane were aesing Rit Heal cos 
‘tale carry, went for his gun. The suspect's gun stolen and 
fully loaded” was in evidence, it was found on his person, 
Stil wäh ts barel barely inside his айап This was con- 
Siste with him just starting ta clear from is hiding place 
то draw and shot the cops when the police bullet sho 
сше his central peru system ahd led him instantly. 

Incredibly, опе of the prosecution's theories was that i 
couldn't be justifiable because the patrolman һай not yet 
Seen the suspects gun coming clear when he fred. When 
sked at he scene what he observed the сор said he saw 
Же тап upper right arm coming forward, constent wih 
э rosea he dead man's gun had been аео 
în tbe left side of his waistband, and he had been teach- 
ing with his dominant right hand. A detective fom his own 
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police department testified that he cop was wrong to fire, 
Because he should have waited to see t ther mam gon: 

"When I was asked about hat on he wines stand er 
being called in the officer's defense, ту answer was, “If you 
sait to see the gun, youre going ta see what comes ot 
And then 1 demonstrated or the Jury în the courtroom, They 
Understood. they acted the officer on all counts. 

T never considered thal paula case to be a furtive 
movement shooting, simply because he man who was 
Killed did have а gun and the oficer knew t Thats why he. 
жов making the arrest However, the prosecution painted it 
э а futive movement shooting, зо we had to address itas 
Such ta deleat the unsubstantiated allegation of a Бай judg- 
ment shootin 

їп eor past, when something like this happened and the 
man who was shot didnt have a gun, it was comman for the 
Prosecno ta think something Ike thi: "Lers sce -you say 
You shot him because you thought he ad a ип. But you 
{were rong consider that to be bad judgment, Whar do 
y ol law school potes say? it ook te ай judgment plus 
death equals manslaughter” Tha's it then; ТЇ charge you with 
manslaughter” And that ain't just theory, folks; it was hoppen- 
ingin court Such things led, n the oid ay, to the practice of 
Н cami "throwtlown guns” or "alibi guns” 

Elsewhere in this book, we discuss why planting a 
weapon on the man you've shot when his actions put you in 
Teasonable tear for your Ie a hugely ad idea. The advice 
ame trom a time when legal principes of deadly force 
Were not sa well established as they are now 

One of my mentors was the great Border Patrol gunfight- 
ing aimer Bl Jordan; һе wrote the foreword to my lit 
book, Fundamentals of ойе Impact Weapons, in 19781 
had read and re-read his classic book on gunighting, No 
Second Place Winner I remains опе af йе timeless classics 
оп берс. In Na Second Place Winner, Bill Jordan wrote: 


“tet us suppose that an oficer is checking height rains 
at night Fe receives urgent information hara mon hd just 
Shot and Мей two olere in the adjoining tvm and was 
believed to have caught and be riding the по our oficer 

is about to check The kiler is described as medum height 
and wet wearing a brown hat, Шай pants and shit, and 
believed to be heavily armed and af course, ойлоону danger. 
cus As the train рий: ио the yard and нора а тап, answerin 
that description n externals, tps бот Беит wa бох cam 
Anticipating the possil o rouble, our oficer has his gun in 
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one nd and his shin the other ashing бе ight on бе 
Suspect he says Lam an officer Don't move!” Теп, instead of 
‘tying the oret the suspect reaches fo his hip pocket. What 
Would YOU do? Wel, so did ош hypothetical oe! Ви, up 
posing tiet when he goes over to examine the remains, e 
Finds that i was a a sake This man was апе. Instead. 
e had a bad cold and had selected a particularly unfortunate 
time to decide he needed a handlerche t bow his nase. 
Although completely sincere in his convcion that his hle was 
în danger and despite the fact that HAD this been the man the 
aice believed him to be, his ийе ноші in all probat by 
Taw bea widow i he had aid to see what came out ofthat 
bhp pocket, our fice isin a bad spot Tati where the alibi 
gin came in | was a smal, nespensive ип of the Ом! Head 
бу "saturday Night Harrison persuasion, was fly loaded and 
ould ete Bed o ings on rada tara y 
Сото hing to have aroud for the чиңрес to hold unt 
the coroner gat there! hs ook е ап unethical action ta 

"ts sugested that you а back and again put yourself in 
The oficer pot Then do a ше Болен el sarehing before 
adopting ole бал tou айий. 

"lel айы guns are no Jonger needed and are a thing of 
the past, so Lam tol 


For all but historical purposes, Bills last sentence above 
is the operative lassan of the entire passage, "ay guns 
are no longer needed 

“Things have changed since Bills time оп the job, working 
mainly im violent areas during the second and td quarters 
cbe 20th centu As is explained in the chapter on “туйн? 
bere we al бол "drop puns” апа trom weapons” 
and why they're a spectacularly bad idea, it has been decades 
Since anyone could expect to get away with such a ploy. The 
Sale of forensic evidence gathering and analysis today has 
hanced beyond the wildest dreams cl, say an Investigator 
inthe 19505, Ви, more to the point, ter i a better under- 
standing of these things now in the legal arena. 

By the late 19604 and 1970s, police defense teams were 
winning these cases. Such great police defense lawyers as 
George Franscell in Los Angeles pointed ош ta judges and 
juries that the law had pever demanded that the assailants 
Ron be loaded instead of empty, for example, or even there 
St all All the law had ever demanded was that the oppo- 
enti actions be such that a reasonable апа prudent persan 
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îs recommended as useful reading for anyone who keeps or 
Carries a gun, if only because cone or he very ew cases in 
Which the highest court in the and has addressed the use o 
lethal исе. However for purposes of this discussion, ti also. 
а comentone case on the use af deal force against sing 
felony suspects, and the take-away lesson m ihis amporant 
decision seems to be, deadly force wil оту be usted, 
Swithin the totalny af ihe circumstance, the suspects contin- 
ued feedom constitutes a clear and present danger anno 
ent human ife and imb, That determination is made through. 
the prism of the reasonable person doctrine, 

here are other key standard in this complicated area. 
of deadly force Iw. What makes the fleeing felon a felon 
in the first place? He has committed a cime punishable by 
a year or more în prison. There are а great many ofenses 
Заа category which are nat worthy of capital punish- 
ment or deadly force response by even the victim: For 
а fleeing felon shooting n be juried it would have 1a 
involve a heinous felony against the persan- In other wards, 
a particularly atrocious crime that involves desth or preat 
Бойду harm to an innocent human being. A "rime against 
the person” involves actual ог threatened serious physt- 
tal harm, not Жей of what е SCOTUS itself has cll 
“mere propery” for example, armed robbery îs a very 
serious felony but not normally considered а heinous 
felony against the person. The victim af an armed robbery 
tan certainly shoot the robber while still în danger for tbe 
Simple reason that he or she s not fring he gun to save 
the valuables being stolen, they are firing to save them- 
selves and others from the explicit danger of being killed 
that made itan armed robbery in the first place. Once the 
blender has broken off iram his deadly threat and s lec 
ing, that danger of being killed no longer exists, and few 
juridictions will look kindly on him being shot dawn as 
he runs away: at that point, society and the minions of the 
Iaw may se shooting him as an ata revenge, or a Kiling 
Undertaken to recover "mere property.” Legal definitions 
as to exactly what а heinous felony against the person 
‘ary state ta state, but will generally encompass murder 

tempted murder, arsan of occupied buildings, svanger 
idnapping and violet sexual assault n E 

Notice thar there are qualiter terms hanging оп most of 

those definitions Juries can take days to determine what 
murder and what is manslaughter; you, he person with the 
fun, are expected to make tnat dtermieston in an instant. 
FrosectorA may define him shooting at you and missing 
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as attempted murder, but Prosecutor B may consider it only 
aggravated assault з serious felony, but one not usually seen 
353 heinous felony. A non-custodial divorced parent driving 
away with his own child may be seen by the custodial parent 
as a kidnapper, but very likely won't be seen that way by the 
Couns; hooded drug cartel members kidnapping a witness 
against them are a different story entirely, The тап who burns 
"low an unoccupied Бат he has по right to destroy is in- 
‘deed а felonious arsonist, but not in the heinous felony class 
‘ofthe person who deliberately sets fire to an orphanage fll of 
children. А chauvinist boss pats his employee on the buttocks; 
in the strict leter of the law, he may be technically guilty of 
simple sexual assault, but as much as his employee might 
Want to shoot him at the moment, the law clearly does nat 
low that. A true rapist, оп the ther hand, is a heinous felon 
by every stancare, and bought and pad for” 

The shooter has о be certain that this fleeing person i 
the ane who committed the heinous felony in question For 
all practical intents and purposes, that means you've seen 
him do it, 

Deadly farce must always bea last resort. f the totality 
of the circumstances is such that the fleeing felon’ capture 
is obviously imminent, killing him to top him now would 


Experienced police 
defense lawyers ike 
“aura Scany teach 
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ойе. 


DE 


Being med or 
“Personal Defense 
Ti^ Season an 
Sportsman Chanel 
Rich Nance inoleat 
bad guyspins away 
as Apocbisst fring. 
and bad takes 
‘ist its im back 
bestia dear. 
dangerto good guy. 


ти be a great idea. But й the totality of those circumstance 
indicated that he would remain at large indefinitely то com. 
mit more heinous crime H not immediately stopped he 
Balance now ШЇ toward рыз ЫЕ. 

Ву that same “last resor” criterion all other means of 
capture should either Ве obviously impossible ar impracti- 

or have actually been ше and have lled. 
Another element comes in, not rom [nw or case law, but 
from common sense. Suppose that within the totalny of he 
rcumstances you realize that И you shoo this fleeing felon 
он, afer he has already committed his crime and perhaps 
thrown his weapon away, T will look to all the witnesses 
it he is a helpless victim running for his life, and you are the 
ol loodes murderer who shat him in the back? Nature ix 
Warning you that if you pull he trigger, you will be plunging 
Yourseli and your loved ones into a lon legal nightmare N 
You take your Anger off the wigger without ring. па опе has 
рош ts blame you. Котен ет forthe priae кй, 
dat to kil never arises, only the ight da fo so Again, 

Reviewing the above, you can see why it issa rare for 
those six eta to be simultaneously present. Heinaus 
felony against the person Клан for cenain to have been 
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committed by THIS individual. -who i likely to remain 
Bt large to do it again Ie в not stopped right here, right 
Dow -in a situation where you are clearly the Gaod Guy 
and he is clearly the Bad Guy... with no other reasonable. 
Way а stop him...and, overriding everything, a situation in 
Which his continued freedom presents a clear and present 
tanger to innocent human Iie and Пт, 

Remember that this book does not give legal advice, it 
merely обов practical advice. The bottom line af practical ad- 
Vice оп the use of deadly force against fleeing felon is this! 

V there is the slightest reasonable doubt, Don't Shoot! 


“Shotin the back” 
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with a gun! Instinct tells ип to turn away from the danger, 
And what we know now about human reaction time shows he 
Tan starı that tum în a quarter of ane second, or even less As 
Эте of thumb, a human being сап pivot his tono a quarter 
tum in, oh, a quater of second. Thats 90 degrees, and If 

his side was angled toward you, The defender = something 
Common in the “body language” of питао human assaut 
“ihe lateral midline of hi body has passed your gunsights 

în 025 of ane second. The human сап doa allum, 180 
Черте, in halt a second. That means that even when the bad 
[Bz hanson when you злой Жой; he cn haves 

V square to you in 50 of опе second 

"Tbe third thing we have to factor in i the shooter's reac- 
ton time to the unanticipated change af events when the 
Attacker suddenly turned away. Reaction time to anticipated 
Stimulus тит plusminus a quarter of a second But the 
footer fring in slider does not anticipate a sudden 
break of the assailants tac, alter al, f he ог she thought 
the attacker was going to suddenly stop atcking, he ar she 
would not have fred at all, 

"This brings us ino anther range of human reaction: 
reaction ta unanticipated stimulus. The brain has to cogni- 
they analyze this change of events, and respond accord- 
ingly through the ООБА Loop defined отд ago by Cal. lahn 
Bayt the famed master гет ої USAF буг pilots, ОООА 
stand for Observe, Orient, Decide, Act. The defender must 
DESERVE that the assailant is turing away. Не or she must 
tognitively ORIENT а his change a events, and figure ot 
what t means, which in this casei "I may nt have to shoot 
anymore.” He or she must DECIDE to change actions Finally, 
Pe or she must ACT, and physically carry out the new game 
plan, which in this case sto stop puling the tiger. 

Reacting to unanticipated stimulos therefore takes far 
longer and in the meantime, the original justified action — in 
this case, fring as fast as one can to Stop the threat — is sl 
taking place. By the time the finger comes ой the viager, 
several shots may have been Sie 

During this me, the attackers body has been turing, 
bringing his back toward the incoming gunfire. Thus, И be- 
comes perfectly understandable how delensively-ired shots 
ould emer behind lateral midline. 

"The ist case of this kind in which 1 was involved as an 
expert wines was Florida v Mary Menueci Hopkin, men- 
tioned elsewhere in this book, back in the 1980s. t involved 
"bated woman wha shoe the homicidal common Law 
Pushand who smashed his way through the door of her mo- 
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bile home and came at her, afer already having once ied 
то kill her and et er for dead, She fred three shots rom 
fer double action revolver a fast as she could, and stopped 
shooting when she realized һе had tumed away and broken 
offe stack Нег fint shot entered he Font of his tarso, he 
Second from the side, апа the third in the back The "shot in 
the back element was one comerstone of the prosecution's 
Tase against her 

Ter defense lawyer; Mark Seiden, led me through an expla- 
nation very much lie what ve just бест above. tgo he 

int across. Mary was acquitted of all charges by he ju 
P his turning and shooting factor was laer ante! 
in peer-reviewed erature by Dr Bil Lewinski, head af 
the Foree Scence Institute, and still later rediscovered and 
‘quanti by Dr. Martin Fackler and опе of his associates 
St the International Wound Baltics Association, in the 
1990s. I documented t on m in 2001 for ALLABA ina CLE 
{Continuing Legal Education for attorneys) aiming m on 
management of deadly force cases. ALI s the American Law 
Institute, he "blue chip provider” of CLE training material, 
and ABA isthe American Bar Association. t remains in he 
archives of ALLABA in their CLETV series. И was document 
Ed om m again in 2012, Including йе re demonstrations 
‘on turning targets, for "Personal Defense TV” on the Sports- 
man Channel, available in their archives as well. 

T have had occasion to demonstrate this în court in 
other cases, most recently at this writing in West Virginia v 
Jonathan Ferrel in 2012. The first case knox of in aic а 
was pivotal t the defense was the aforementioned Florida v 
Hopkin, but its hard for me та believe that 1 was the fist one 
то gure that out; if you know of any previous case where 
this was proven аи; please let me know, in care of the 
publisher of this hook 

The bottom line is simple, yet comes rom something 
complicated That Боно line is that things which seem im- 
Possible or wrong at first glance, can be recognized as not 
оту possible but absolutely right when analyzed scientifi- 
aliy and professionally, in context and deta 

Чї something all to many in he legal profession havent 
grasped — the prosecutor who bring cases which shouldn't 
Fave been brought, and the defense lawyers who dont know 
ом to explain to the jry how those things happened. 

And the ood people who fired the shots, and dicht un- 
derstand how to explain what happened t those who held 
theives and utes în thelr апе as they judged them for 
those aci 
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Chapter 8: 
Castle Doctrine and 
Stand Your Ground Laws 


As this book is writen, the concepts of Stand Your 
Ground and the separate and distinc Castle Doctrine have 
became widely confused and blurred in the public eye The 
following s reprinted fram a handout that accompanied this 
writers CLE training lecture for the attomeys attending the 
2012 Firearms Law Symposium sponsored by the Texas Bar 
Association. 
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‘Stand Your Ground and Castle Doctrine Issues Today 
Presented by Massad Ayoob, 
Texas Bar Association Firearms Law Symposium 
September, 2012 


Jn a nation that has become а хоца е society — with CNN Headline News 
amos as popular as regular CNN, and USA Foday our second-most wide red 
newspaper we havea public and therefore a шу рой that is increasingly vulne- 
able о misinformed simple answers to complicated questions, This has certainly 
then true in recent pears, with print ad electronic mecka having disseminated ae 
perception: about such арка à Castle Doctrine and Stand Your Ground аня. 

Me are tald оп editora pages that with these laws i place, anyone can kil any: 
оле and get away with t by claiming was in far far my Ме” We are tid that thit 
lls ermal Vo commit murder and get away with fy uttering the magie works, 
n was self-defense” We ar told that with these Lawas rivers of lod wil run in Ве 
чес, that boti malicious and negligent shootings wil go опей in the col 
‘out, and ба homicide wil rise and already ar reing as a direct result, 

The facts, however, show орем 


When Terms Get Confused 


Castle Doctrine derives from the ancient principle in the 
English Common Law which held that the individual's home 
is his castle; attacked there, he need not retreat, and even 
the king could not emer the cottage of the most humble 
peasant without a warrant. While the latter element touches 
5n Fourth Amendment issues not оп point to the topic of the. 
‘moment, “a man's hame is his castle” is so well established 
that it has long since entered daily American idiom. 

"The doctrine speaks to home and curtilage: the house or 
apariment iseli, and attached or adjacent buildings: actual 
definitions of “curtilage” may vary in case law state by state. 
Normally, however, it will not extend to the front lawn, the 
sidewalk, or the far boundaries of one's farm or ranch. 

Castle Doctrine issues can be murky. In опе famous case. 
їп New England in the mid- 1970s, Commonwealth of Aas- 
sachuserts v Roberta Shaffer; а state Supreme Court held 
that a woman who shot her common law husband when. 
he attacked her in their hame was not covered because the 
hame was his too, and therefore her invocation o the Castle 
Doctrine was not applicable. In 2012, however, in State of 
Nebraska v Darrel White, the Nebraska State Supreme Court 
upheld а man's right o, without retreat, kill the roommate 
Wha violentiy attacked him in the abode they both shared. 
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Stand Your Ground (SYG) laws are geared to confronta- 
tions which occur outside the home, since they would be. 
redundant to the Castle Doctrine which already makes it 
clear that the individual need not retreat before using defen- 
sive deadly force against a home invader. SYG protects your 
Client ONLY f= 


= He was not the aggressor or if he was, has 
attempted to break ой hostilities before the 
Second ралуу attack оп him now necessitates 
your client use of deadly бие. 

= He was ina place where he had a right to be. 

= He was по! committing a crime at the time. 


Since the passage of the relevant 
Texas law authored by State Sena- 
tor Jefi Wentworth, R-San Antoni, 
retreat has not been required before 
resorting ta deadly force if the later 
ie necessary. However, even prior, re- 
treat has NEVER been demanded UN- 
LESS IT COULD BE ACCOMPLISHED 
WITH COMPLETE SAFETY TO ONE- 
SELF AND OTHERS. This is true in 
Texas, and has long been true in the 
test of the country аз well, including 
Же so called "retreat states” 

"tis imperative that your client 
know the difference. As you know, 
seli defense is ап affirmative defense 
‘which shifts the burden of proof. In 
most jurisdictions, for a self-defense. 
plea о prevail, the defense will have 
fo convince the triers of the facts to а 
preponderance of evidence standard 
That the shooting was indeed justified. 
This burden, vastly higher than mere- 
ly creating зп element of reasonable 

loubt as to his guil, is far more easily 
met if the defendant takes the stand! 
Айег all, you are stipulating that he 
Shot the deceased the issue is why he. 
did so. Was his purpose malicious, ог 
justifiable? You can say whatever you 
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Want in opening statement, but by the time youre ready to 
Close, you have to introduce testimony or evidence to Back 
up any assertions you make at opening. If your client doesn't 
take the stane, who ELSE can tet a o What his purpose 
Was when he pulled the trigger? 

Since there н therefore a high likelihood that your client 
wal take the чапа, it îs important for you to have schooled 
Him э o the diference between Caste Doctrine and Stand 
Your Ground, Suppose your client was attacked by a knie- 
wielding mugger in a public park, and instead of atempling 
то treat, drew his legally-camiedi gun and shot the assail 
ant dead. During cross examination, opposing counsel may 
Sk him, "Me. Defendant what do you Believe ийе you 
Using a gun on him without ar least attempting to just ran 
away without bloodshed” И your client makes the mistake 
of answering "Castle Doctrine? opposing counsel has your 
Pan in a very disadvantaged positon. B 

T would expect е opposing lawyer to hand him a copy 
of Blacks Legal Dictionary and have your client read the 
definition of Castle Doctrine to the jury. Then, your oppo- 
Site number wili pounce. "So, Me Defendant, isthe Rome 
thats the castle. But this shooting tok place in a park. Are 
You telling this jury you consider the рай to be your castle 
rounds! Who was it, exactly, who made you the king of all 
the rest of us” 
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“This в why is important for anyone who caries a gun 
to know the difference between Castle Doctrine and Stand 
Your Ground. 


Immunity to Prosecution 
Since late in the first quaero 2012, when a shooting in 
Sanford, Florida, captured the headline, at ttes law i the 
one that has received the most popular discusion. Passed i 
2005 this aw not only cried Castle Doctine in he Sun- 
Shine State, and rescinded the previous retreat requirement, 
Ба also provided fora presumption of innocence element 
The defendant can request a hearing fin this case, more of a 
mina in which de who determines the act to have, 
тог likely than not, been jte, may dismiss the case. 


Immunity to Lawsuit 
“Texas, ike Florida, has a provision in its law that ithe 
shooting has been determined ta have been use, the shoot 
жг чой be immune to ivil lat tis reasonable to assume 
{hata allegation of negligence by the plant may, f cedi 
resented bypass is protection, since 
он can be no die 
accident. In ane case now proceed. 
ing through he смі syste in Florida, 
die States Atmey has chosen nor to. 
pursue the mater ofa young man who 
Killed burglar who was menacing him 
and his mother: However, that prosecu- 
Šors ofice has not yet issued a Memo- 
randum o Closure declaring ihis use of 
dodi force tø have been tied. At 
thi point he lawsuit is sll alve and 
well and progressing toward trial. 
Since t has not, by destin, been 
"determined ло have been sted 
in Tyler, Texas, in February of 2007, 
rancher Teny Graham came home to 
atch a drug-addieted long ime felon 
Sind burglar leaving Graham's freshly 
lootd house When the homeowner 
challenged him, the burglar gunned 
his get carat Graham with his 
let hand on the steering wheel and his 
fight hand reaching into a bag of sto- 
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len gans, when Graham fred а single shot This shot killed the. 
assailant, and undoubtedly saved Graham's life and perhaps 
the lives of two other people who were with the homeowner, 

[spoke for him infront of the grand jury convened by 
a fair District Attomey, Matt Bingham. They no-billed The 
family of the deceased sued. Attorney Tracy Crawiord called 
Albert Rodriguez and me as experts foe the defense at trial 
їп July of 2009. The jury found entirely for defendant Terry 
Graham. By then, however Me. Graham had amassed sub- 
stantial egal fees and been placed under tremendous stress 
for nearly two and a half yeas 

Teas to prevent such obvious injustices that the Texas 
state legislature passed its law creating civil ibility immu- 
nity for justified use o deadly physical force, authored by 
Texas State Senator Jef Wentworth (-San Antonio). How- 
ever, that law did not go into effect until September of 2007, 
some seven months after Mr. Graham had to fire in what 
was later clearly shown to be legitimate sel-defense. Tracy 
Crawford and many other Texas attomeys felt that if he aw 
had been in place at the time of the Graham incident, much 
unnecessary grief might have been saved 

‘While the Castle Doctrine and SYG principles are mature, 
long-established concepts in the law, the civi! immunity provi- 
sions in Texas and Florida law are fairly recent They have nat 
been tested ali the way up through the appellate process. In. 
Texas, it remains less than perfectly clear as to what “doers” 
the use of fatal force justifiable fr purposes of zivil immunity. 


SYG Myths 

“Will an increase in usable homicides in states with 
SYG laws mean that more lives are being lost? Not neces- 

ily. Historian Clayton Cramer noted that when Te 
magazine did story on every death by gunfire for one 

in America, and returned a year iro Pollow up on 
the outcomes, a significant number of those fatal shootings 
Which һәй originally been implies to be criminal homicide 
Tamed out o be justified sl defense incidens: 

Cramer cited one study in which justifiable homicides 
by armed вла had increased three-fold Dut so had 
деј oficer involved ehooungs in the same region, The 
Change in law as it affected citizens certainly didnt change 
anything from the police side. Cramer considers t logical to 
Sonclude that, within the studied population, violent activity 
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by criminals warranting defensive use of deadly force had 
simply increased. 

The recent Texas A&M University study on homicides as 
related to SYG laws notes, “This indicates that, in addition, 
We look at justifiable homicide, which i a separate clas- 
sification available in the Supplemental Homicide Reports 
Опе concern with these data is underreporting: Kleck (1988) 
‘estimates that only one fith of legally sid homicides are 
‘classified that way by police" Many shootings which previ- 
‘ously hadi о go to trial to determine justifiably - at the ex- 
pense of many tax dollars, and mach human suffering by the 
wrongly accused and their families — are now simply found 
justifiable earlier Far from being A Bad Thing, eariy determi- 
pation of usability reduces the cost in public treasure and 
private trauma, and better serves Justice in both rest 

"Will criminals kill people and get away with it by claim- 
ing self-defense? Obviously not, as witness the jury's recent 
‘verdict in Texas v Raul сиик, Skilled prosecutors have. 
been winning convictions against murderers who falsely 
claimed seli меле fr as long as there have been murder 
trial, One need look no farther than the 2012 conviction for 
murder of Каш Rodriguez, the Houston area man who went 
to a loud neighbors house with a video camera and a gun, 
and as the prosecutor told the jury in her opening statement, 
used every "CHL (Concealed Handgun License) buzzword” in 
эп incident that escalated until he had shot three men, killing 
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опе. Despite his on-camera 
Statements of "am standing 
ту ground" and Tam in fear 
оту life” the Houston jury 
Saw itas a malicious setup. 
Mr. Rodriguez is ow seving 
3 long prison sentence. 

‘Will the families of men. 
Killed in SYG self-defense 
shootings be denied civi 
justice because of the civil 
immunity clauses? No. A 
finding of self-defense at 
the hearing level means 
that justifiability has already 
been proven o а preponder- 
ance f evidence. Wrongful 
нпр are exempt from 


immunity, a fact obvious to anyone who reads actual laws Nasteratomey 
instead of newspaper headlines or the catch-phrases created Alan Gura har 
by people with agendas, won multiple 
will SYG laws mean that cops will slough off inves- fandmark cases 
tigations of homicides as soon as the shooter claims sell- far aun onner 
defense? No, and with 38 years af carrying a badge this yuh Here 


Speaker takes personal offense at that alse allegation. The 
death ofa citizen” а top-tier priority for law enforcement 
and the prosecutorial bar alike, and it ia poss ulti 
both to suggest that either entity would cur comer in the 
investigation of any homicide. 

The conscientious police and prosecutors of America well 
lon that their duy 1 as much to exonerate the innocentas t0 
punish the gil The recent, thomughly considered changer 
În the law rom Texas to Florida to other parts of the count 
Simply reinorce е principles sid use of lethal erce 
forthe protection ofthe innocent om violent criminal as- 
sauls, principles older than American jurisprudence el 

The botom ne is simple: sometimes, criminals are so 
violent that there is no way fo stap them but with deadly 
force. It happens for cops, t happens for security profes- 
sionals, and a happens with armed citizens: rs Rood o see 
responsible entes o the legal profession presenting bat 
Sides of this matter to those tal advocates who will take 
these cases to cour, and 1 thank the Texas State Bar Associa- 
tian for the appartunity to have addressed all of you oly 
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Chapter 9: 
Debunking Myths of 
Armed Self-Defense 


In April ol 2014, the expert testimony af my friend and 
colleague Bob Smith in Spokane helped win esta for 
Gail Gerlach, who was charged with manslaughter: Gerlach 
fad shot a man who, while sealing his car, had ined а 
metallic objec at him which appeared to be a pun, and Ger 
tach hadi fired one shot, kiling the man, who tumed out to 
have been holding shiny keys in the dimly lt vehicle. In the 
эпї-дип Spokane newspaper, internet comments indicated 
‘hat many people had he ciusless idea that Geriach had 
shot ihe man = the back - to siop the thief fom swal- 

ing his car One idiot wrote in defense of doing such, "That 
"en proper as you cal t represents a signilicant part af a 
mani ie Stalngi ide same as stealing a part ol his ife 
Part af my е fr more important ап all ol thie e" 

Analyze that statement The word revolves around 
this speaker so much at a bit of his е spent eaming an 
expensive object is worth “all of (another man Пе Never 
forget hat, in this country итап Ше i seen by he courts 
as having a higher value than what those cour cal “mere 
форепу even i you're shooting the most income 
[elong thie то keep him fom stealing the Hone Diamond. 
A principle о our law в also that the evil man has the same 
rights as a good man. Here we have yet another сазе ofa 
person dangerous confusing "ow he thinks things ought 
Te be” with ow things actually are.” 

A a rule of humb, American law does not justify the use 
cof deal fore та proiect what the counts ave called "mere 
property” In the rare juriseiction that бов appear to allow 
Ai ask yourself how the following words wouid resonate 
Vila uty when trs by plains counsel in cing 
argumant “Ladies апа generen, the defendant has admit- 
jel that he kiled the deceased over propery, Нон mach 
difference i there in your heat between the man wha 
ill another to steal that mans propery, and one who kills 
another fo maintain possesían of Uis own! Either way, he 
‘ended a human Ие for mere property! 

‘Why war Gerlach acquit in this shooting? Because 
вар Sith and the rest al the defense team were abie to 
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ween cae ier tinea 
Coins hain ence atone 
A dem аттатат 


The"Drag the Corpse Inside and Plant 
a Knife in His Hand" Myth 

“he odes and, sadly; most enduring myth ош there 
ie “hen yu shoot the bad guy оп your porch, drag his 
body inside and put a knite in his hand bere you сай the 
police” I Tve lesmed anything in three and a һа decades 
Bí defending shooters in court s that The Truth is their 
strongest defense, and compromising thar trath wil il heir 
Tase and bring a verdict against еп. 

"be time when someone could actually get away with 
altering evidence such as this islong gne destroyed by 
тойот forensic investigation techniques. When a Боду is 
moved, something cll Locard’s Principle comes in play, 
the principle of "ander Evidence from the boc — clothing 
fibers, һай, blood, even skin cells and DNA wil anser 
tothe surface over which he bady is dragged. Simultane- 

п or sand or carpet bes ete, rm the surface” 
эпе to the body and the clothing af he deceased, 
The person trying to "cover his racks” гап pet on is knees 
wits bucket of cleanser anl scrub the oor “until the 
evs come home? but he wont et all the evidence off the 
Scene. Much of i will be microscopie: the person who vied 
то change the evidence won't have a microscope, but the 
Сы (Crime Scene Investigation) crew most certainly wil. The 
floor can be scrubbed uni the naked eye sees na blood- 
stains, but the investigative technicians need anly put down 
Some Luminal, tum on the special lamp, and what their eye 
Could nat see before wil now glow clearly. 


pi 


Fingerprint experts are avare of use patterns;" the way 
human hand grasp certain objects. These fingerprint pat- 
terns are distinctly derent from what the latent prints fon 
Tike when a kae or other object s pressed into a dead 
man's hand. The difference shows up, to them, like а giant 
red lag. 

їп short, you could not expect to get away with this stu- 
pid "strategy" in this day and age. 

Onee you were discovered, what criminal charges would 
you have left yourself open for? Well let's count. 

+ Alteration of evidence is a crime in and of itsel 
Sometimes coming under the umbrella of an 
Obstruction of justice charge. You may as well 
plead, because if you've done something this 
Stupid, youre prima facie guilty of that crime. 


Manslaughter is now very much on the table 
оё passible indictments, because what you've 
‘done is something the general public, the jury 
poof from which the Grand Jury is drawn, 
associates with someone who panicked, shot 
Someone they shouldn't have shot, and is now 
"tying to cover up their guilt 
* Premeditated murder is another possible 
charge, on the theory that “alteration af evi- 
dence тау be construed as an indication oF 
prior planning of a crime." 


Perjury lying under ath, В felony in most 
Jurisdictions, and i implicit in the incredibly 
Stupid “alter the evidence” meme. 


The"Shoot and Scoot” Myth 


их not uncommon to hear, “If you have to shoot some- 
one in self siefense, look both ways for witnesses and if you 
domt see any, just leave. That way you save all he hassle.” 
Fold theres flow an onc d e gurl тте 
boards who claims he's a lawyer (interestingly, without giv- 
ing his real name) when he posts that stupid advice. 

‘Think about it The prisons are full af people who 
looked around for witnesses, and didt see any until they 
appeared to testy against them at mial. When an Innocent 
person who did the right thing takes this terrible advice, 
they fall into an ancient trap Called "light equals guilt” 
les the assumption that the cause for leaving the scene was 
“consciousness of guil.” In the classic US Supreme Court 
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tase Minois v. Wardlow. SCOTUS upheld the actions of 
police who chased а man, caught him, and found inculpa- 
tory evidence upon search. They had chased him solely 
Тонне he ran when he saw them coming. The majarity 
opinion stated, "Heacong ПР, whereve it accu he. 
Consummate act of evasion: i is not mecessarily indicative 
Bf wrongdoing, but itis certainly suggestive of such." 

Suppose you are a careful driver, and опе night a drunk- 
len pedestrian langes in rant af your car faster than Н was 
Human possible o stop. Yau reman at the scene and eall 
31-11. You сап expect responding and investigating author 
tes to be sympathetic to you; after all, you went through 
Something horse that wasn't your fault, But suppose 
That instead of staying апа calling in, you fed the scene: 
That turns t ino "hit and un” and you сап expect neither 
sympathy nor mercy when he weight af the cin justice 
system comes down on you full foree, soon o be followed 
By a massive civil suit 

Те exact same effect kicks in оп the person who leaves 
the seene without calling he authorities afer having had ta 
їн a gun in defense of self or others. Гуе tod ту students 
for decades that after their рип comes out, they're in a race 
to the telephone. The first participant to eall in the incident 
i£ generally perceived by the justice system as the "Victim 
Complainant” The orücipant who i NOT the first to eall in 
becomes, by default, the "suspect" Many thugs have been 
БЕКА n mity akie Азем 
machine since hey were Juvenile lenders, and know 
how things werk ey ditch their weapon, сай 9-1-1, 
and claim that you assaulted hem with a gun for no good 
reason. Your subsequent cim of sl dene will ring hol- 
Tow in a world where cops and prosecutors alike expect the 
victim to be the first caller, 

Failing o eall in immediately and instead leaving the 
scene, is The single most common mistake [ve seen armed 
Cere make ае they ve otherwise properly used her 

in to lilly manage a dangerous incident instigated 
Fendt Ofer te gh ete gli factor kde in. pou 
э your attorney will have а very steep uphil ight lo prove 
your innocence. 


The"l Can Shoot Anyone Find in My House" Myth 


Yes, here's а legal doctrine that says, “Your home is your 
castle, but that doesn't include an execution chamber. In. 


ТЕ eat once 


virtually every state the fine print of the law and case aw 
requires that there be a reasonably perceived threat within 
the totality ofthe circumstances, 

There are any number of situations where you might 
соте home о ind someone there whom you do not imme 
diately recognize, even i you Iive alone, Most people have 
key to thelr hame out о someone: a landlord, а cleaning 
иу. а relative, a tiend who comes by to feed tbe cat when 
theyre gone. Perhaps another member of the family has 
Called a plumber or electrician without bothering to пошу 
you, We se case after case of the trusted persan with the! 
Key coming unexpectedly о that house when they experi- 
ence something traumatic at their own home and cam think 
Gl anyplace else to о, or the guest who already has a key 
And arrives unexpectedly eariy. Such things сап make or 
particulary ugly tragedies the home defender doesn't take 
that possil Ino consideration when they see an unex- 
pected figure In the shadows, 

The"lWasin Fear for My Life" Myth 

Opponents of Stand Your Ground laws claimed that they 
allowed anyone о kil anyone and get away with it by chaim- 
ing they were in fear for their Ie, I was blatantly false, uti 
Va claimed so many times in so many newspapers and on 
о many television programs that some gun owners came io 
breve ts simply not тие. As writen in Florida at the tme 
ol this wrting, for example, з successful Stand Your Ground 
“чене requires the shooter to prove that, more likely than 
ot he or she did indeed firein self detense. 

рег we mentioned that one Raul Rodriguez strapped 
оп a pistol, shouldered a camcorder, and marched to 
Pearly home where a neighbor he disliked was holding an 
тили party that was оше than Mr: Rodriguez ied. 
Walking orto the other man's propery and ostentatiously 
complaining al the while recording) he stared and escalat- 
alan argument. When people became angry, and inghlened 
фу his gun, he said laud far the benefit of йе camera, 
amm in lear of my life” an "I will stand my ground.” The situ- 
ation ended when Rodriguez shot and killed the neighbor he 
despised, and wounded twa other persans present, Charged 
With murder he aimed аас di 

"t did him по good, I her opening statement, the pros- 
scito contemptuously noted that Rodriguez had "used 
very CHL concealed handgun license! buzzword in the 
boo” The state presented a damning witness who tested 
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that prior to he shooting, Rodriguez had told her he could 
kill anyone һе wanted and get away with it by uttering the 
magic wards 1 was in fear for my life.” 

“There are no magic words, and Raul Rodriguez was con- 
vieted of murder and given а long prison sentence. 


тһе“1п My State Can't be Sued for a Self-Defense 
Shooting” Myth 

That's э huge versimpliication The old saying stil prey 
much hold tie: anyone can fle suk against anyone for 
anything.” As noted elsewhere in the Castle Doctine’Stand 
Sour Ground chapter, th cl suit preemption provisions 
found under the umbrella vf some БУС laws at most provide 
forthe judge ta thraw out the ease 1 it has already been 
determined to be an act of sel delen. However mereh 
mot being criminally charged may not be enough Thats 
Tause thë decision not o charge may have been motivated 
by the prosecuting authority's assessment that t could not 
gain a conviction by proving the act lo have been criminal, 
Beyond a reasonable doubt for a изи, the pain need 
only meet the much lower standard о preponderance о 
evidence. The same îs true i the defendant in the lawsuit has 
Been ied and acquited in criminal court These things fall 
well short aa “determination” that it was seli defense 

In the states that do have protection agaist civil suit if 
the shooting has been ruled to be in sei dense, he ques- 
tian is, who makes that ruling? A ruling by the Judge t the 
‘ect ihat the court has determined the act to have been in 
а даете тау do fA memorandum ai closure by the 
prosecuting authority specially stating tat their investiga- 
оп has determined the act to have been in legitimate d= 
fense ot self or others may da t The mere fact that the case 
was not prosecuted, or even a trial that sled in acquit 
in criminal court, тау not be enough Ы 

dite pint theory or the case s hat the incident 
occurred by accident or through negligence, the protection 
Эрин lawsuit will most kely be bypassed also, 

е dls hte eng wasted 

ries litle weight in and fe 


‘Them Having a Heart Attack, 
Call an Ambulance" Myth 
The recommendation that the shooter should pretend. 


tobe having a heart attack has been propounded widely 
sometimes by people who should have been expected 19 


Т0 оеду конс 


Know better: The theory is that the police will чор ques- 
tioning the shooter for fear of civil iby and rush him to 
the hospital, where emergency oom doctors ала nurses 
won't let an interrogator near them. What wrong with that 
theory? 

ol af things 

1. The haspital examination wil show that you're 

nat having a heart attack. At best, pou are now 

Seen as the panicky sort who exaggerates and 
отвода = mor at all the profile of the e 
sponsible persan uho ейде and properly 
‘managed an emergency. Cr, worse, you are 
recognized as a Nar at a ime when your cred- 
ЖЫййу will probably be more impart than at 
any other ime in your lie. 
їп many jurisdictions, the act af making false 
pretenses to emergency services personnel 
{police re, emergency medical services isa 
rime in amd of el 


3. Those wha judge you will learn that you ted 
up limited emergency rescue resources that 
areal heart attack or trauma victim might 
have needed in а rue Ше--еаїһ situation, 
Why? For the shady purpose of misleading and 
delaying law enforcement investigation of an 
acr for which you are responsible. What sort 
Оё impression da you think that will make on 
Judge andor jury? 

4. Finally, youre going to get a big ambulance/ER 
bill ior no good reason, since you could have 
forestatled questioning simply by asking for an 


The"Warning Shots Are a Good Idea" Myth 


You know а myth is widespread when it emanates fom 
the White House, In 2013 while campaigning for a ban 
оп so-called "assault rifles,” Vice-President Joseph Biden. 
told the public һе had advised his wife that i there was a 
home invasion, she was а take a double barrel shotgun. 
апа fire both barrels upwards. One can only imagine how 
the Secret Service Vice-Presidential detail felt when they 
heard that. can tell you that across the nation lawyers, 
caps, and gun-Wise people rolled their eyes and shook 
their head 
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The fact is, warning shots have lang been prohibited 
by most American police departments This e far several 


3. What goes ир, must come down. Те stereo- 
pec warning shot sired skyward. Shooting 
Ive ammunition int the sky ea practice nor. 
mally associated with Third World countries 
Where respect far human life is not as grear 
э in he United States. There are many cases 
n record where such bullets “fell om the 
siy” and killed innocent people. In опе New 
England case, a man carelessly fred 3 warn- 
ing shot upward in the states largest ity the 
bullet struck and killed an innocent bystander 
who was оп ће upper porch af a tenement 
building, 

To fe the warning hot safely; the shooter 
would have o airm И into something that could 

Safely absorb the projectile. This would foree 

the shooter to take а eyes oft of the potential- 

}у dangerous criminal opponent he was trying 

to intimidate = always a poor idea tactically: 

What appears to he a safe place to plant the 

waring bullet, may nor be. know a police 

"cer who, trying o break up a riot, fred 

a warming shot from his 12 gauge shotgun 

"uma irom the upper floor абау of a 

hote imo what appeared in the dark to bea 

saft patch of earth аз, instead, darkened 
pavement. Double-ought buckshot pellets car- 

Tomec off е hard surface, one йїп; a young 

Woman in the eye. 

а. Suppose the person who caused you to fire 
Же warming shot runs amund a comer An- 
other gunshot rings out: someone else as 
Shor the тап, in a moment when deadly force 
Sas not warranted. The bullet goes through 
эла through, fatally, and is pot recovered The 
iman who wrongfully shot him claims thot he 
Жей the warning shot, and it was your bullet 
that caused the wrongful death. r your word. 
Against his unless you сап say, “Officer you'll 
Od the bullet rom MY gun in the fried oak 
tree right over there.” Butt would have beer 


pi 


better in these circumstances if you had not 
died at all 


9, Warning shots can lead to misunderstand- 
ings with deadly unintended consequences 
Years ago in the Great Lakes area, two police 
ойс were searching opposite ends of a 
Commercial greenhouse Where а burglar 
larm hod just gone ой. One confronted the 
burglar, who ran. The oficer raised his arm 
yard tar the traditional sier sereen wam- 
їл shot. As is alten the case, the blast just 
made the suspect run faster. On the other end 
оё the building, the brother cer heard the 
Shot and shouted to his partner, asking if he 
was all right. But the powerful handgun had 
Bone ой so clase to the hest officer's unpro- 
fected ear hat his ears were ringing, and he 
‘Sid hear the shout. The second officer then 
Saw the suspect ruming, Concluding that the 
тәп must have killed the рапле who didn't 
answer that second oficer shot and Killed a 
тап who was guilty only ot burglary and ran 
‘ing бот the police. 


10.A single gunshot sounds to earwitnesses (and, 
depending on the circumstances, even eyewit- 
nesses) as if you tried o kill a тап you were 
олуу trying to warn. Did you yell the standard 
movie line, “Stop or ГЇЇ shoot”? It could sound 
ta an earwitness as if you threatened ta kill 
а man for not obeying you, and then tried to. 
{do exactly that. Don't make threats you don't 
have а right to carry ош, and as will be noted 
elsewhere in this book, the confluence of 
Circumstances that warrants the shooting of 
я fleeing felon В extremely rare. (Remember 
that there are usually more earwitnesses than 
eyewitnesses; sound generally travels farther 
than line of sight, especially in the dark. Re- 
member the infamous case of Kity Genovese, 
who was murdered as 38 New York witnesses 
Supposedly watched and did nothing, A study 
f the incident shows that only ovo of those. 
wimesses actually saw the knife go into her 
body. However, more than 38 apparently 
heard her scream, “He stabbed me!" 
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11.Even if there are no witnesses and he man 

claims you shot at him and missed, evidence 
Will show that you did fre your gun. Ie 
laim you attempted to murder him, irs his 
Word against yours 

12. Murphys wis immuable: if your weapon i 
‘going to әт, expect tto jam on the waing 
Shon and leave you helpless when the oppo 
Dent comes up on you with his gun. 

13.The firing ofa gun even in the "general direc- 
tion” af another person is an act of deadly 
force If deadly force was warranted, well, 
“warning shot, hell!” You would have shot di- 
rectly at him. The warming shot can tell judge 
amd Jury that the very fact ihat you dido tam. 
the shot at him i a tacit admission that even 
by your awn lighis, you knew deadly force 
was nat justified at the fime you fred the 
Es 

Зал the man tums оп you їп the next moment 
and you da have ta shoot him ог die, you've 
‘wasted precious ammunition. With the still- 
popular vehat revolver, you've just thrown 
ямау 20% at your potential life-saving 
Firepower. In one case in he Philippines, a 
тап went berserk in a cronded pene mar. 
ker and began stabbing and slashing people 
ийй a kni in each hand. In a nearby home, 
Злой ану Filipino police officer heard the 
Screams, grabbed hls чадо! service volver 
{sith mo spare ammunition and ran to the 
Scene: When he conironted the madman. the 
Janer turned on him. The oficer ied three 
‘warming shots into the ай, sending half of all 
he had to protect himself and the publie imo 
the stratosphere. He tumed and ran, trying to 
Shoot aver his shoulder and missed with his 
Jast hree shots. He tripped and tell, and the 
pursuing iie weld eral ripped hm 
рал, Responding ofcershat and Killed 
the тайтап, but their ofi dry brother was 
already dead by then 

A subset of the warming shot is what Туе come to сай 

the "chaser shot” This в the sort of warming shot that sends 


ТИ DEADLY FORCE 


the message, "and keep running and don't come back!” 
This too can backfire in multiple ways. 1 worked оп one 
case where а retired physician was attacked by a burglar, 
and fred а shot at him and missed. The criminal turned 
nd ran. In the grip f fear, untrained, the physician fired a 
“chaser shot; he didit intend for ito hit the suspect, but 
it did. The criminal ran а considerable distance and then 
collapsed, dying, from the wound. The doctor was charged 
With manslaughter. His lawyer was able to keep him out 
^f jail, but it took a lot of egal fees to do that. consulted 
їп another where а man was attacked by multiple people 
in а driveway. He shot and killed his primary assailant, 
and then drove away. As he did so, he raised his 38 and 
fred ane shot over the heads of the attacker's accomplices 
то keep them fram running toward his vehicle and drag- 
Bing him out. The bullet went harmlessly over their heads 
Aid buried itself ina roof. The jury acquitted him entirely 
Оп the homicide charge, understanding that it was seli- 
"defense, but due to an obscure law in that state intended 
to combat drive-by shootings, convicted him on the lesser 
included charge of firing a gun from а moving vehicle. t 
was a felony level conviction, and he ended up serving 
prison time for it 

"ris clear why most law enforcement agencies forbid 
warning shots, and why most private sector instructors 
including this writer recommend against fring them. For 
many years, however, 1 have taught Ayobbis Law of Neces- 
sary Hypocrisy, which halds this ЛИ 1 have told you, ‘Do 
пог do this, it is incredibly stupid; and you have replied, 
"Well! might Бе in some situation you haven't foreseen 
where I may feel а need todo it anyway” | want you ta 
know the least incredibly stupid way of doing the incred- 
ibly stupid thing” That applies to thing like lying о do a 
building search alone, far example. Applied to the warn- 
ing shot, i1 felt some unique set of circumstances Ñt the 
doctrine of competing harms апа compelled me ta fire а 
warning shot, 1 would shout "Final warming!" not "Stop 
or Pil shoot”), and would take care to fire the bullet into 
something that could safely and retrievably absorb the pro- 
есе, Safely, for all the reasons stated above, and retrieve 
ably because if someone else was doing some shooting, Та. 
‘want to be able to prove that my warning shot wasn't the 
one that caused death or crippling injury. 

чл, clearly, the take-away lesson is DON'T FIRE WARN- 
ING SHOTS 
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‘The “Make Sure Your Opponent is Dead" Myth 


“his е theory which says that yu ever have to shoot 
someone, mak sure hes dead before you сай he police: 
ifs hom in the publie fear of as anl lawyers and of a legal 
system most people don't fully understand, rs The old "dead 
mer tell по ales theory. W he's без, he cant һе, right? 
here is a great deal wrong with that sont of thinking We 
shoot ta stop, nor to kill if he drops hi weapon and ceases 
hosty aher a minor wound, he has been stopped Hal i 
You shoot at him and miss and he throws his weapon away 
Тий screams, "T give up” your right to shoot any more has! 
just come taa sereeching halt, 

Can he ic! Sure. Ви Just as smart homicide detectives 
and orensic pathologists сап truly reconstruct everts from 
their examination ofthe scene and the silent dead, a cun- 
ning and unscrupulous lawyer сап тай а “theory afe 
fase" around a criminals corpse benter than he could from 
the testimony of a wounded member o the underworld. 

Because Mark Twain was absolutely right when 
ке said hat the best thing about telling е wath was that 
its easy to remember, If was me and not fate determining 
whether oe ot my opponent ied irom my gunfire, Id rather 
фе survive, Мо only because i spares his Innocent fam- 
ily grief but because the decades have shown me hat he 
criminal himsel can usually be caught in his lies. Caught by 
food detectives, and caught by your attorney. If he's dead, 
though, a cay attarmey who has put his ethics în his wallet 
tan Doe pv any eor Ve wants an e much 
harder to tip up than a live criminal. On the other hand, 
if your opponent has survived to give false testimony to 
what happened, skilled questioning by everyone iram palice 
detectives a your defense lawyer can reveal him far the Iy- 
ing SOB he 

Finally the "make sure he's dead” meme implies that you 
can look at an opponent who's now out of the ight, hors de 
Tombat, and execute him t keep him from ying about you. 
Teres а word for that: Murder aera 

“Anyone who thinks he can Чо that, Father not be read- 
ing опе of my books. Га rather he take his eyes of this page, 
instead, and go look im а mirror, andl ask himself what Kind 
of human being he has become. 

Given the sdvanced state of evidence analysis and homi- 
‘ide investigation today. I can tell you what kind of person 
he is going to become: а convicted murderer, spending his 
le in prison. 


ТЕ veaowronce 


‘The “You'll Never Have to Take the Stand" Myth 


This is one that actually comes irom the lawyers. Irs 
no big secret that the great majority of people wha are 
Charged with criminal нетко, are in faet gll, either of 
the crime with which they are charged or at least, same 
lesser included offense. These people become the main- 
steam, mestand potatoes clientele of defense lawyers. If 
fully men get on the stand under oath, one of two things 
Will happen during competent cross-eramination by 
ld prosecutors: they will tell the ruth and absolutely 
атс! themselves, or they will Пе and get caught in the 
Tie, and still convict themselves. I they choose he ter 
path, the defense attorney i in the line of fire far an accu 
Ханоя that hesubomed their client's perjury: a low-level 
felony in and at itself in certain jurisdictions, and certainly 
founds fr the attorney а be dishare Therefore, ire 
Pot surprising that they advise their clients not to take the 
Sand 

"This is a classic example of why the strategies defense 
lawyers employ, to guard the Constitutional nights o their 
cfr gully cents, da not work for the innocent person 
Wha has been falsely accused N it was indeed аата, 
You'll be employing the affirmative defense discussed at 
Tength elsewhere in this book. You'll be stipulating that you 
did indeed fire е shot) that kiled the deceased, but that 
You ated correctly in doing so. 

"The prosecution has he burden of establishing mens rea, 
lera "the gay mind.” They have to show that you either 
intended о commit a crime, ог acted wth negligence so 
gross that И rose to a culpable standard, Your anly detense 
Эритип that is your "mindset what was In your mind when 
You took that action. Why dd you дөй? 

I you dont po оп the witness stand to esty to why you 
dia it who һе an earth can? 

Ой, sure, your storey can state in opening argument 
that you didit in lawful dense о self or ther innocent 
pores. hut whatever your lawyer says has to be Backed up 
[у acts, evidence, and testimony. The key testimony will be 
TP Te had a few cases where we simply couldn't put the 
dlfendant on the stand In one he defendant's doctor 
fatty tl the lawyer that е went on the and, eid win 
the case but lose he patient, because the defendants heart 
Condition was so precarious the physician didt think he 


CHAPTER 9: DEBUNKING MYTHS OF ARMED SELF-DEFENSE ET. 


would survive the stress of the experience. Fortunately, 
the evidence in favor of self-defense was o strang that 

the attore — lefi Weiner, who wrote the foreword for this 
hook = war able to make t clear to judge and prosecution 
alike belare tal. The result was а withhold of adjudica- 
tion, meaning essentially that И he defendant kept his nose 
tlean ior a certain period of time, the charge would go 
away He did and it did, and the client was a ie man who 
soon had his concealed carry permit Back 

Another was a battered woman so beaten down 
throughout her life, we knew she'd Бе puny in the hands 
fan alpha male lawyer crass examining her. Mark Seiden 
їпей the case brilianty without puting her on the stand, 
and the evidence and testimony of ther witnesses was 
So strong that the jury "gat c" They acquitted her an all 
ге aher about two hours of liberation. 

"Those were exceptions, їп my experience. The "keep the 
defendant ofi the stand" strategy is used primarily for lly 
clients One oí what 1 whimsically call "Ayonb's Laws” is 
this one: "If you hire a иу man's layer who gives you a 
guy mor ese, you can expecta gulky mams ver 

Think about it, Why would your atamey tell you not ta 
take the stand? 

Perhaps he thinks you're guilty, like so many af the rest 
of his clients. H you are ту innocent, do you really want 
Your Ше n the Rands о someone wi thinks you're рну? 

Maybe he thinks you're so stupid that you сап be easily 
led down the primrose path in eross-examination by oppos- 
ing counsel. Maybe һе thinks you're oo weak to withstand 
{ross examination. Maybe he thinks you're а lunatic gun nut 
wha will say something stupid an the wines stand and turn 
the jury against you. 

‘Whatever his rationale, can anly tell you this: I was 
the defendant in а righteous shooting case that had tumed 
into a false accusation, and my lawyer told me, "Dont 
wory, you never have to take the standi” I know what I 
Would do. 

T would ask that lawyer, "How much do 1 owe you 
for your time so far?” 1 wouid then write a check far that 
amount, put it on his or her desk; and say, "You're fred. 

Because that lawyer will have Just told me that he or 
she has по clue how та deliver an affirmative defense for a 
person who has used a weapon în honest defense o self Or 
‘ther innocents, 
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Chapter 10: 
State of Florida v. George 
Zimmerman: A Case 


Study for Armed Citizens 


On a dark, rainy, unseasonably cold February night in 
2012 in Sanford. Florida, George Zimmerman was driv- 
ing to the supermarket when he saw an unfamiliar figure 
ling around people's windows in a housing develop 
ment nat a rom his own home As elected captam of the 
neighborhood watch, Zimmerman called police dispatch 
darepor it The dispatcher asked for the exact locaton, and 
Zimmerman obligingly got ош af his car to look for a seet 
Sign. The man he'd seen, who by now had disappeared from 
її view, suddenly emerged from the darkness to coniront 
him, эп without waring delivered a poner punch ta 
his face. Zimmerman staggered backward and fell, with the 
assailant on top of him, raining blows in a mixed martial 
Sr "ground ahd pound" fashion. Не grabbed Zimmerman's 
head and banged it on the sidewalk and then spotted the 
licensed, concealed Smmm pistol holstered inside Zimmer. 
man's waistband and reached for t, saying, "You're going ta 
ie tonight” Zimmerman stated! that he was able to slap е 
‘ther man's hand away, draw, апа fire one shot himsel 

"The single Sellier & Bellot 115 grain jacketed hollow 
point bullet had found the beart оГ 17-year-old Teayvon 
Manin, killing him: Seasoned police investigators, despite 
thet inital professional skeptenm, quickly determined that 
Ээ the physical evidence exactly f Zimmerman account 
‘ofthe incident He was not arrested, and the prosecutorial 
ирону the State's Atomey' Ofc, did not even see a 
need to bring this clear cut sell-defense shooting in iront of 
з grand ry However, he understandably grieving parents 
ойе slain teen hired a lawyer, who in turn reached out 
то a public relations im with power connections in the 
mass media, Saon, the "murder of litte Tayvon" had be- 
оте а national, even worldwide cause celebre, with such 
‘elebrities as CNN's Nancy Grace leading the lynch mab 
that howled forthe head of George Zimmerman. The case 
passed trom the hands of he highly-tespected States Anor- 
Rey who had jurisdiction and into the purview af appointed 
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‘The Zimmerman verdict, part 1 


Minutes ago as I write this, Justice has triumphed ina 
courtroom in Sanford, Florida. I wish ta congratulate six 
brave, honest, надп jurars, And wo fine defense law- 
yers. And he honest cops and witnesses wha testified, and 
The many who contributed to the detense fund fora wrong 
fully accised armed citizen s 

Several blog followers have asked me why I haven't writ- 
ten here or spaken anywhere) оп this, the most Important 
armed citizen ease af our time. The answer is this: 

Tdid write on it ance; on Friday, March 23, 2012 The 
following day, received a phone call om Craig Sonner, 
Зоот Zimmerman? original legal counsel, to retain me on 
the case as an expert witness forthe defense 

“The wesks wore оп. Attorney and client parted ways 
1 was subsequently contacted by Mark O'Mara, he new 
defense lawyer Late in May ol 2012, Imet with him in his 
"fice along with his со атка! Don West 1 also anended 
the bail heating in which Zimmerman bond was revoked 
During the heating TV cameras swept the counroom. Some 
folks saw that, recognized те, and apparently assumed 1 
Was involved wi the case. 

În fact, | dont take expert witness cases until Ive seen 
эй the evidence, and the prosecution was extremely slow 
in providing that 1 wound up not being involved! However, 
having been retained by one af the defendant's lawyers and 
Consulted with another 1 felt bound by confidently and 
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did not think it would be professional to comment directly 
оп ће matter from then on. 

Te been biting my tongue ever since, because there was 
much that | wanted to say. 

“The verdict is now in, and 'm gonna smooth those teeth- 
marks ой my tongue, and in the next few entries here will 
discuss some element of the Zimmerman case which have 
heen widely and profoundly misunderstood. 

In the meantime, to get the commentary and analysis of 
the case that most of the mainstream media denied you, go 
to the excellent day by day writing of Andrew Branca, ап at- 
tomey who specializes in this sort of case, at wiww.legalin- 

‘Your commentary is more than welcome here. 


Zimmerman verdict, part 2: The “unarmed teen” 


tt seems thatthe verdict of а swom jury in our crimi- 
nal justice system means lite тә the haters, who are sill 
“creaming that George Zimmerman killed an unarmed 
Seventeen aco Given that seventeen is old enough to 
enlist in the Marine Corps and to be шей as an айк he 
Сайезийе Sun recently headlined that a “sixteen-year-old 
man” was to be charged with murder in the selisame Florida 
ата) justice system - the age issue does’ hold a lat of 
Water when seen through a clear sas. 

“Unarmed?” Actually, NO. The history of adjudicating 
deadly force actions shows that Trayvan Martin was "arme" 
two or hree times over 

Fist, the haters (ike the prosecution assiduously ignored 
George Zimmerman’ statement hal while Mariin was 
"uround and pounding” him, Martin saw Zimmerman gun. 
in its now exposed holster, wld Zimmerman that he was 
ing to die tonight, ond reached jor hie vicims pistols o o 

i'm your criminal stacker, you don't have to walt for 
me to shoot you before you can shoot me to deend your 
te, and you don't even need to wait until the gun iim my 
hand announce my intent to murder you and reach for 
agun, Fm bought and paid for right there, And t doesn t 
‘matter whether the gun n reaching forix ia my holster, or 
yours Thats why every year in America, when thugs ту ia 

ab а policeman’ gun and are shor, e shootings are ruled 
Таар ев К 

Even before Martin's reach for Zimmerman stil-bok 
чега pistol, the circumstances that were proven tothe 
Satisfaction of the Jury showed that Zimmerman was justified 
În shooting his stacker. Remember when defense attorney 
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Zimmerman verdict, part 3: "Who started it?” 


Welcome to the new commentators here, many of whom 
seem to feel that Zimmerman started the encounter, a con- 


TE eau конс 


cept that conces many of aur regulars as well Whenever 
the а fight, по mater the degree of consequences, the 
fist question и always who stared и 

“Zimmerman took the first action, calling police when he 
observed Manin: He saic that һе was concemed because the 
an i the hoodie appeared ta be wandering sey and aim- 
Пеку heavy rain, This is more consent with what might 
е called “easing the joint” than wth someone in a bury ia 
set somewhere dy He didn't mention Martin's skin colar 
Unt expressly asked about Бу the call center operator 

"The evidence indicates that Zimmerman did get out of 
his car until the operator asked where the suspicious persan 
was, and where the police should meet Zimmerman, he 
Complainant. Taking ihat as a request or information, Zim- 
merman obligingly tout of the car to gather he intelligence 
{hot seemed о have been implicitly request o him. He was, 
tter all, the elected not selt appointed captain of Neighbor: 
hood Watch, and his function ас Eyes and Ears of the Police 
had been dina him and the other Watch members 
through the Police Department tel When the cl taker 
asked if he was following the man, Zimmerman replied in the 
Glas He was then told, "We dont need you to do that” 

"The evidence indicates that he stopped following Marin 
at that moment His former rapid breathing retumed tø nor- 
mal and wind noise fram his phone stopped, consistent with 
his testimony that he topped following and had lost sight of 
Marin. The dispatcher dd not “order” him o stop follow- 
їп, and ter admitted în court that he һай no authority Yo 
Чоо, Nonetheless, it was clear that Zimmerman was simply 
following Martin о keep him їп sight andl report his wheres 
bouts, not pursuing. with any intent lo “conn” 

Put together the timelines of the calls- hard evidence — 
and the testimony o the prosecution's "star witness” Rachel 
ante When Zimmerman los sight of Marin, the [ter 
тз a very short distance from home. Yet in the four minutes 
рано he had to have left that location and gone toward 
Zimmermar's. Even езтн admis that е first words of the 
“oniratation she heard were iram Mariin, hore the phone 
Went dead! 

Keeping an eye on someone from a distance is not 
against the law. Leaving the safety and mobility o your ve- 
ile when suspicious unknown people are around may nat 
he the best tactical move, but по evidence af wrongdoing 
or intent to confront 

Wha suck the first blow? Virtually all the evidence sup- 
роп: Zimmerman’ account па evidence contradicts t and 
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no evidence supports the theory that Zimmerman assaulted 
Marin first, in any way, аз some conjecture imme 
тап had dawn the gun at the frt why did he wait unt 
his scalp һай been split ареп оп the sidewalk and his nose 
smashed before е pulled the rigger? And И Martin really 
believed he was in danger from the man watching him, 
Why didn't he simply сай the police from the phone he was 
eee В 

‘Within the totaly af the circumstances presented in 
cout by the prosecution itself, И would seem that saying 
"Zimmerman stated i s е saying that a woman was 
raped "because she asked orit 

її about evidence, na about “what.” The simple fact 
îs, по mater what some want to believe and no matter how 
much the braiwashers of he media have wise the fact 
there в no solid evidence to support any theory other han. 
that Martin din ike being watched stacked Zimmerman 
violently, and was shot in self-defense by the man whose 
head he hd been smashing against the sidewalk with po 
tentilly lethal eflect 

"bere are more issues, of course, and wel explore them 
here shorty. 


Zimmerman verdict, part: 
ground element. 


Few elements af this case have been more widely misun- 
derstood than he “sand your ground” (S¥G) element. Quit 
Simply Floridas SYG law, statute 776,012, simply tescipded а 
previous requirement that one had oreet possible bore 
Esing deadly force in slt defense This did not particularly 
hange the rules of engagement The previous law had de. 
andes rarest only tend be accomplished in complete 
тайну to neseli and other innocent people present. Iris hard 
To imagine a situation in which one WOULD kil another 
person И they could have simply walked away unscathed. 

"be evidence showed inconmverthly that Zimmerman, 
stale by his attacker in the MMA mount and being sav 
gely boaten while supine, could not possibly have retreated 
Gr otherwise escaped at the time he pulled the wigger, Fis 
Vise lawyers knew that irom the beginning, Craig Sonner 
Shen spoke with him in March ef 2012, and Mark O'Mara 
Sod Don West when 1 discussed te with them a couple of 
manths later. 

“The media s largely either confused ог deceptive about 
this, and so Pm айй ме many lawyers, Including te At 
tomey General af the United States, who has called for an 


ve stand your 


mE 


end to SYG laws, Florida Governor Rick Scot empanelled 
2 blue-ribbon committee o study the lw last year, which 
included some voclferous ant-gunners. Nonetheless, their 
collective recommendation was to leave SVG in place. The 
Governor naw stands up in defense of it as wel 

Stevie Wonder has announced that he won't períorm in 
Florida until SYG is done away with Stevie Wonder, through 
по fault of his own, is blind. He has my sympathy for that 

But the other opponents of SYG seem to be willfully 
blind, and fc that, there i no excuse. 


Zimmerman verdict, part 5: The gun stuff 

The firearms and ballistics evidence in this case was 
very important, one reason why the Kel-Tec PES omm 
"led weapon was irst and foremost in he minds of 
Journalists reporing оп Eric Holders recent decision ta 
have all evidence in this case held pending Federal Inves- 
tigation (againn. One of the area newspapers reported in 
March al the death weapon was found wil a spent cas- 
ng stil in the chamber. This would bave been consistent 
wili someones hand grabbing the gun and retarding he 
Side mechanism at the moment of the shot, and sur- 
ised as much in the опе blog entry I made on itat that 
"ime, prior te being contacted bythe ther defense team 
Sft sous ki rhum Den o. 

I tumed out tha this was nor he case: The fice who 
recovered бе evidence unloaded the death weapon. The 
Spent casing fom the ane shot fred in the incident War 
covered Com the ground on which i had ejected and 
another lve round was ejected fom the fring chamber afer 

he oficer removed the magazine. Al 
eight cartridges, е gun's fll capaci- 
1Y, were accounted (or The pistol had 
fncioned normally as designe. 
Trosecur John Cuy, In he dra- 
matic opening statement, madea big 
deal out o the fact that Zimmerman 
Caria йе Ke-Tec witha ме round 
în the chamber as ths implied mal- 
ice and a man looking tl some- 
оле Over in CNN Headline News 
and, Nancy Grace teok up the same 
cry Zimmerman’ aher he acl 
" Stackers even made a big del out of 
í The fact hat he had a pistol with no 
dedicated manual sain Me 
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claimed that he carried it with the safety ой, and when a 
friend of Zimmerman’ was on her show and told her the 
gun HAD NO safety catch per se, she yelled at him that he 
әк wrong, she knew all about КЫ -Тес PFs, and implied 
that Zimmerman must have liked the safety off beforehand. 
iPremediation, don't cha know?) 

Of course, the PFO pistol DOESN'T have а safety catch 
Ms. Grace apparently Googled "Калес PF” and mistook 
the slide lock lever for a safety lever. Did any of you folks 
fever hear her apologize to Zimmerman’ rend, who was 
Fight when she was wrong? Let me know, cause must have. 
missed it if she did 

For perspective, very few American palice officers сапу 
guns with manual safety levers. The mast popular police 
Pistols don't have them, including the Glock and the SIG, 
the two most widely used. The Smith & Wesson Military & 
Police has an optional ambidextrous thumb safety, but most 
police departments order those gans without that feature, 
Bnd the some is true for the majority of defensive pistols 
bought these days by America's armed citizens. The old style 
service revolver didn't come with a safety either. 

Like those revolvers, semiautomatics such as the Kel-Tec 
are normally carried ready to fire with a simple pull af the 
"riget Ге, with a round chambered. 

Another element I warned O'Mara and West about back 
in second quarter 2012 was that they could expect the 
prosecution to attribue malice to Zimmerman for load- 

{ng with hollow points. Such ammunition is standard in 
virtually every police department in our ation, and is the 
overwhelming land logical) choice of armed citizens. The 
expanding bullet is less likely ta ricochet, and it is more like- 
)y to stop inside the body of the ofender instead of passing 
through to strike an unseen bystander, It also, Ntorically, 
stops gunfights faster, saving the lives endangered by the 
attacker who had tø be shot. Finally for that latter reason, 

it reduces the number of wounds the offender must suffer 
before һе stop forcing good people to shoot him. Except 
for the ricochet factor, all of those elements were present in 
the Zimmerman: Martin shooting, The prosecution didn't 
harp on this as much as expected, but prosecutor Richard 
Mantei did bring it up: http://statelymedanielmanor word. 
pres com/2013/07/09/george zimmerman-hollae- points- 
Aa ality 

Fortunately, the defense covered this superbly. They did 
so with the testimony of material witness Mark Osterman, 
the Federal Air Marshal who trained Zimmerman, and told 
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him to get a double action only pistol with no manual safety 
and cany it with a round in the chamber. His personal 
knowiedge carried more weight than any outside expert 
Socii ave brought te gana ч де мА 
Dennis oot did a good job of batting clean-up and tiling 
im other points. Together, they tanked the bogus allegations 
‘the prosecution in this case insofar as guns, ammunition, 
Sid malice ог premeditation that could be scribed to either. 

The take ay Н not to avo such unmerioraus coun 
тоот stack by carrying a 25 auto with an empty chamber. 
The take ay s be able ta logically explain your choice 
of gun and method o сату The defense did exactly this, to 
err credit, 

This сазе, af course, was about much more than guns, 
and we'l continue with that in the next опну 


Zimmerman verdict, part 6:"What if" versus 
"What is” 


Much ofthis case came down ta speculation versus fact 
Wesawit inthe ral, we saw i inthe prosecution's case, we 
Seni even in comments on this Мр In the spring of 2012, 
inthe question/answer sesion hat followed te CATO Ini 
{ute “stand Your Ground Symposium’, a sincere young man 
Who happened to be Atican American asked me i SVG 
protection would have been in eet for Tyvon Martin if 
fie had been violently attacked by George Zimmerman, and 
had kiled Zimmerman in seli-detense. My answer was "Yes, 
‘cours And 1 would give the same answer now. 

“the only problem wil that hypothetical s, there i noth- 
ing to substantiate t and there ia large body of facts in 
evidence ta support the jury verdict that Zimmerman was 
о guy e murder, or any lesser included offense. A large 
Body af collective evidence showing that it was Martin 
tacked Zimmerman, and not vice-versa. 

“What Zimmerman hade ponten out of his car; and just 
riven ont his destination, the Target tret" Well, села. 
Йе the conirontation would not have occurred But that pales 
in comparison to what f rayon Martin had not tacked 
him and smashed his head int the sidewalk? In following a 
strange man wha was looking into windows in a community 
Fiven by burglaries and even a home invasion, Zimmerman 
never broke the law: Indeed, had И not ended in death, most 
Would have appreciated him taking notice эп calling the 
Shorties. people had done earlier, when the head of 
the homeowners association in that community had chased 
flown and captured a burglary suspect, 
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“Whar f Zimmerman had avoided any danger by not 
gening involve at ali” Well, 1 the nineteen firefighters 
Killed last morth in Arizona ha't "gotten involved,” they 
wouldn't have died either. Daes that make them responsible. 
Tor thelr own deaths! Review the case of Kitty Genovese and 
then get hack to me with your "Dant pet тийме" argi- 
ment But take a lang look in the mirror, fist, and ask your- 
Sul how lang you'd want ro ive with lacking in the miror 
tthe face of someone who "dd get involved” enough to 

ick up а phone to help Kity Genovese, and didn't do what 
E eastnable and prudent persan would conse he vice 
authority on that phone asked you to do. 

Whar i Zimmerman hadn't cared that evil gun" Well 
with Zimmerman having his head smashed against the 
Sidewalk and being unable to escape, Trayvon Martin would 
probaly have siaod mial far the murder o George Zimmer- 
тап. The evidence and testimony are consistent wih Zim- 
тетп account of what happened. Sois something the 
Jury never leamed of during tra: the le detectar test ice. 
sires analysis! which Zimmerman passed shorty afte the 
Shooting, and which confirmed that he was telling the truth. 
Не ава passed he “bullshit detector es” af not ane but wo- 
veteran police officers who expertly and vigorously intemo- 
te him, without dense counsel present, 

"Wha i tune! out that Zimmerman һай made te first 
confrontation and pulled his gun on Marin, causing Martin 
to jump him and beat him in sell-deiense?” That WOULD 
have been justia for Mari. but there is ABSOLUTELY 
NO EVIDENCE TO INDICATE THAT IT DID HAPPEN. Stop 
and think: would a man hungry to kill, with a loaded gun 
already in his and, have Taken the savage beating Zimmer- 
man dd, for at least 40 seconde, betore Aring? 

"What в not he standard of the law, nor the standard 
‘of logic. "WHAT IS" remains the standard for both. The 
evidence, not a hypothetical "theory af he case,” is what 
Counts in every aspect ofthe real world.» he real word af 
the courts, and the real world af the streets. 

A duly empanelled jury determined te truth from the 
facts i Eeee ante stimony prer, Eum he 
testimony of the prosecution s witnesses overwhelmingly 
favored the defense 

Ала that was only the evidence the jury was allowed to 
sce. There was much more evidence which was confirma- 
tory to Zimmerman’s account af a clear-cut вадете 
shooting, Werl get ta that soon in this space. -and why the 
jury нас not allowed to see i 
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Zimmerman verdict, part 7: Why the jury didn't 
learn about Trayvon Martin 


The discovery materials which the defense finally re- 
семей топ the prosecution aher a lang and arduous igh 
revealed Trayvon Manin to be deeply Imo drugs anda 
Young man who reveled in этен iting ane mare, (Didnt 
Seem iø have much respect or women, her) Nane of that 
лее 

Tie rasan ack to something found n the Federal 
Res of Evidence în he Rule 404 series, portal Rule. 
{DA} Among the things meine tat prior had ets of 
the person you harmed, 1 THEY WERE NOT KNOWN TO 
ЖОП АТТНЕ TIME YOU HARMED HIM, cannot be uned by 
You tø defend inflicting that harm: Thit В Because, eing 
Unknown to уоп, they had no part in your decision то act as 
Youd und t atacan that dean for wich ou 
e being lla 

Some cours have dise wit th. The Masachusts 
stie кете Corin two prec ce andi Afin 
Sae Supreme Cour im ne ove ld ari he daceased 
fad ated people previa a manner sino how 
the defendant descrived being atacked by him, the jury 
SHOULD bellowed иок. Thre wos rnc im бе 
зану nardo Marin having punched out schol 
fedis) There i no uch poco in erat nc 
si Soe Supe Син decora fe hu clr 
дапа indo char sn bt can be eos peru 
argument during а peril motion n mune oio sich 
йык 

Backin 1984, 1 was on the defense team as an е 
snes called by two al е fine anorneys Тие ever worked 
иб, бе great Roy Black andl the briliant Mark Seiden 
Mark and ae served twa yeas together e cie hare 
ofthe remi evidence comite othe National Ав. 
fimo Criminal Defense Atiorneys, and Roys counroom 
accomplishment are legend vould be worth your tme 
To read Roy's autobiography “Black's Law: Inthe 1984 al 
Roy and Mark defended Miami Police Осе Lui Alvarez 
agit Monsbughter charges in the shooting death оте 
Neveli "Snake" Johnson: (Tere wers interesting parallels 
ипине that case and Zimmerman. An oficer af Hispanic 
рен had shot a 0 pnr ad Hack na ha was тер 
fora gunasthat осе and another апетай oars нит 
Tc shoring зрив ace rio. Азарава was needed 
рше Reno, еп Sues Attorney her, indicted the cp. 
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In that case, the state had portrayed the late Ме Johnson 
as a perfect specimen of innocent young manhood, апа 
this is what opened the door for the judge to consider the 
30-раде memorandum of aw that Black and his team put. 
before the bench. The judge set aside 404b to allow the 
deense а rebut that characterization, and the jury gotta 
hear an elderly black woman describe the terror she had 
experienced when Nevell Johnson had made her the victim 
of an armed robbery. To make a long story short, Alvarez 
Was acquited. Which triggered another race гия, but that's 
Another огу) 

"The lead prosecutor in Zimmerman, Bernie de la Цап, 
was too smart to open that door: 1 understand why Judge 
Nelson did not allow evidence of prior Бай acts by Trayvon 
Marlin to go in front of the jury. Interestingly, though — at the 
very end o the trial, when it was too late for the defense to 
до much of anything abaut it~ second seat prosecutor Jahn 
Guy made the state's final argument to the jury, а soliloquy 
rife with references to Martin, who was much taller than 
the man he attacked, as a “child.” "Child was also used in 
this respect by New York City Mayor Michael Bloomberg 
after the verdict, and was Marin family lawyer Ben Crump's 
теп irom the beginning. 

Yet the Troywon Martin who emerged iram the state's 
reluctantly-provided evidence, the evidence the jury didn't 
Scc, was something else entirely, (Discovery available here.) 

Guy, Bloomberg, or Crump had ever met 17-year-old 
Trayvon Martin in ШЕ, and called him a helpless “child” to 
his face, strongly suspect Martin would have kicked them 
in the balls, 


Zimmerman ver 
argument 

Profesional in the justice system knew that the prosecu- 
tion was desperately scraping the bottom of the barrel when 
they tried to make it look as if George Zimmerman wasn't 
Justified in shooting Trayvon Martin because Martin hadn't 
hurt him badiy enough yet. 

Anyone smart enough to pass a bar exam and research 
the las of seli-defense and use of force, would know that 
you don't have to sustain a gunshot wound before you shoot 
the criminal gunman pointing his weapon at you. Similarly, 
you don't have о let the guy fracture your skull or spill your 
brains onto the sidewalk before you are justified in topping 
him with lethal forc. 


t, part 8: The quantity of injury 
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Photos taken immediately aer the shooting, along with 
eyewitness testimony, confirm that Zimmerman nose was 
smashed into a swollen mess, and there was Blood all over 
the back af his hea irom the lacerations there. Whether 

Br not the physicians assistant who saw him laler could 
Conlin that the nose was broken, the evidence supports not 
©ту the violent sucker punch to Zimmerman face hat he 
said began the encounter, but also his contention of his head 
боп smashed against the hard surface of the sidewalk. 1 
doesn't much matter wbether your opponent is banging a 
hunk of hard sidewalk into your head, or banging your 
head into that part ofthe sidewalk Ether way, profound or 
fatal brain injury в the likely result it continues, 

Why wasnt he killed ar knocked unconsci by the est 
few such trikes? The neck muscles are among the strongest 
în the body A few months aher birth, they become imc. 
ау muscles which had your head up without having t0 
think abaut it When you instinctively rset the hands that are 
smashing your head into the pavement, those muscles help 
ou mitigate the force to зоте degree. But with each blow of 
the back of your head against that unforgiving suce you 
Become les an lest abl to resist San, the inevitable hap- 
pens, and jatal or crippling brain damage ensues 

From what the evidence shows us, deadly force was 
indeed warranted atthe time Zimmerman pulled the rigger 
апа red the single shot af те encounter The lay jurors, 
xen the ane who coulda quit distinguish between homi- 
Tide and murder when she talked about ion TV Wednes- 
Чу, understood that 

"re argument that Zimmerman didn't sustain enough 
injury to warrant using deal force in seli-defense 1s simply 
a false argument. An arguments blatantly bogus that thë 
Aocvwledieshle observer cam help but wonder what mat 
‘ated the lawyers who raised К in the бта place 


Zimmerman verdict, part 9: The propaganda 
factor 

Can someone spoon-feed BS to the media and sucker 
them into believing It Well, TV newscasters in California 
Were pranked afer the recent crash of a Korean airliner in 
San Francisco They dutifully read on the air from their Tele- 
prompter that the plane's crew was named Sum Ting Wong, 
Wee Tu Lo, Ho Lee Fuk, and Bang Ting Ow. 

Something similar happened in the Zimmerman case 
The family af the deceased, understandably filed with grief 
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injuries were non-existent, will be 
жы ap warnings i journals 
School for evermore. I expect hat 
бева settlements by those network 
in the suits brought by Zimmerman 
Will be huge 

One funcion of the granel jury is 
to reassure the publie that a case has 
been investigated and te evidence 
evaluated. The State's Atomey o 
Jurisdiction, Norm Wolfinger, had a 
Feputation for being bath mugh and 
fair, and had already scheduled this 
matter to go before the grand jury in 
{he next session, when һе stepped 
ay fom the case, apparently at the 
request of Governor ck Sca, who 
appointed Angela Corey as special 
prosecutor I was necessary ю show 
Sn outraged poli a ther anger 
бай found receptive ea. 

When Me Corey announced that 
he would bypass he grand [ur was 
“ear t any criminal justice praes 
Sona that she was going to it m. 
n her own, ма an er noma 
боп. There 1s generally one reason 
Му a chief prosecutor will take a case 
avay fram a улпа jury: The prsec 
for wans an indictment and doesn't 
thin» grand jury that has heard the 
evidence will deliver one 

A this point, the die was cast 
The show Irial was inevitable, and 
America had experienced a triumph 
cf propaganda that would have been 
про Joseph Goebbels or Joser 
Stalin. Even tray, afr the op- 
portunity ta watch three weeks of 
Intensive tal broadcast live minute 
by minute which brought much 
af he trath to light, a majority of 
Americans sem о be ignorant of the facts and sil con- 
vinced that a self-appointed vigilante racially profiled a 
black child and murdered him Never mind that he acts in 
evidence clearly showed otherwise. 
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When that TV station in California realized they had been 
pranked an the "Sum Ting Wang” broadcast they admitted 
rand apologized: The mass mec, sl has по done the 


Zimmerman verdict, part 10: The semantics 

Anyone who has trained with me in the last few years has 
heard me talk about what call "combat semantics? Smart 
debaters know that many words in our language have mul- 
tiple shades of meaning, and ey often тү to tell people 
that one of those words meant "B" when you used it, when 
in fact you really meant "A". We saw this In more ways than 
one in the Zimmerman case. 

Ata bail hearing in April of 2012, George Zimmerman 
told the family of the deceased Trayvon Marin that he was 
“sorry” The next morning, newspapers all over the country 
ran headlines like "Killer Apologizes” 

"We all speak English here. You apologize fr having 
done something wong. When you say "m sorry” in any 
number of comets, such as this one, you're probably try- 
ing to convey, "Tm sad for your los, and I eel compassion 
for you, and! wish this bad thing had never happened.” 
But another connotation af sorry” is "I apologize,” and 
"apologize" in turn carries the connotation of puilt. At the 
risk of cliché, "Sell-deiense is never having to say you're 

Another example — already discussed earlier in this blog 
series, in one of the commentary sections — îs "pursue" 
versus “follow” Iti clear from the evidence that ora brief 
period of time, Zimmerman followed Marin — indeed, he 
answered "Yeah" when the dispatcher asked him if he was 
following the other person. Those who wanted to pillory 
Zimmerman tumed that ino an imperfect synonym: “He 
pursued him! ttim 

"To "pursue" carries the connotation of intent to seize 
and control. A police pursuit s intended to end with the 
laying on of hands which takes the pursued into custody, 
Pursuit of wild game implies the intent to tum the animal. 
into а carcass that will be butchered and devoured, Even 
“pursuit of happiness” implies that when you succeed, you 
will possess that happiness. There is absolutely nothing n. 
‘evidence to indicate that Zimmerman ever did, or even 
‘ever intended to, lay hands on Martin and take contol 
‘of him. But this simple choice of words - by those who 
indeed did “pursue” Zimmerman in their way — helped to 


convince much of a nation that Zimmerman' actions were 
mot what the evidence now shows them tobe. 

"Combat semantics isa debaters game. Trial lawyers, 
И you think about i, are debaters playing for much higher 
stakes than the high school Debate Society, 

‘And clearly, many of those who were ош to hang Zim- 
merman were, uh, master debaters. 


Zimmerman verdict, part 11: 
(Defense) 


Watching the Zimmerman rial in 2013 was like watch- 
Ing the О) Simpson Trial in 1995: while the genera! public 
got a hell of an education on how these things work thanks 
о live TV wal coverage, those "in the business” were ac 
Sessing the skills and strategies of the key players 

"The face of the defense was that of a two-man team, 
Mark O'Mara and Dan West The general consensus was 
that they did a helluva good jb, and that O'Mara was 
{he bes lawyer in the courtroom during that tial. Some 
criticized him for not being harsher on some witnesses; 
T respectfully disagree: When the jurors finally tell their 
stories in full detail, ink youl йт that his gentility 
Scored big points with them. The jury bgures out early in 
the tial that the lawyers are the Alphas and he witnesses 
эге the Betas in the cros-examination dialogue. «hey tend 
та identity more with the “ordinary people” witnesses than 
With the power- gure” lawyers.. and they conscioudy or 
übconsciouy resent those who bully the witnesses called 
by the opposing side. O Mara got his points across without 
bruralizing anyone called by the stt 

Don West was co-counsel in the cs sense of the, 
term: he was O'Mara's partner în he batle, not his side= 
Kick: Wests long career in criminal defense practice has 
made him a master vf caselaw and rules of evidence: But 
һе also knows how to handle witnesses; Those who wanted 
2 conviction complained that he was hard on Rachel Jean- 
del the inarticulately angry young woman who had been 
Speaking on cell phone With Trayvon Martin just before the 
Tight in which he was shot, I must profoundly disagree, He 
could have gane MUCH harder... md come across as a 
Bully, He came across, instead, a the avuncular older man 
who jast couldn't get what she was saying, and let the jury 
‘come ta their own conclusion that she was confessing to 
‘multiple lies 

West рог a lot af crap about the knock-knock” joke he 
used early in the deonses opening statement, and clue- 


tating the lawyers 
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less talking heads will mention that for as lng as the case 
is discussed. The lightweight also said that he spent tno 
much time оп detalis ofthe defence ease n that opening 
But for as long as people like me teach Continuing Legal 
Education courses оп rl tactics in self-defense cases, 
West will be beter remembered fr laying out he de- 
Tenses key elements in detall at the beginning of rial sa 
that each time one of the state's witnesses spouted BS irom 
the stand, the Jury had the defense’ theory af the case 
то compare ifo and could recognize the BS when they 
heard i 

ХО course, when you rate the players, you have to look 
at both teams, and well discuss the other team next 
[Spoiler alert they were more skilled than he trial made 
them appear] 


Zimmerman ver 
(Prosecution) 


White there were two lawyers at he defense table, there 
were three at the State's: Bernie de la Rionda, John Guy, 
And Richard Mantei. With about a hundred lawyers to pick 
irom, knowing her office would be in the spotlight, State's 
Attorney Angela Corey wouldn't have put anyone on the 
team she thought would make her look bad. 

Mantei was third chair, and he lowest guy оп the totem 

le gets the scut work in any organization. For instance, 
Fie was the one they sent in to argue that the siate Pad 
proven its case when И hade during the argument or 
[gent of acquital. Perhaps the wa senior guys did't 
"want tobe on бт forever Bing the judge. I suspect Man- 
Tei is a good prosecutor when he actually has a case. 

The ead prosecutor in the courtroom was de 1 Rionda 
нез the only one of he three Туе seen live in a courtroom, 
and can ell you that he knows the nw and presents 
himseli with articulate confidence, De la Rionda is said to 
have an exirordinarily high conviction rate. Why he ac- 
cepted case Ше this, as close as һе В о retirement age, 1 
annot understand. Hs frustration was obvious throughout 
the Zimmerman rl | can't imagine а man with his skil! 
and experience being sa abrasive în front ofa jury for any 
oiher reason. 

În second seat was Guy by far the best orator on that 
prosecution team. My student have heard me warn them 
Shout attorneys who seem to have majored in drama and 
minored in law, and Guy certainly iat mold in Zim. 
merman. Remember his "Fucking punks” opening. and his 
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breathless assertion that the defendant killed the deceased 
“because he wanted to"? I he sas good a prosecutor as 1 
hope he was when he really had a case, he may be disgust- 
ed'enough afer this шато дой. so, he'll have a future in 
Theater. | would suggest something Shakespearean, because 
the Zimmerman case gave him experience in things that 
Were “full of sound and fany signilying nothing” "Н 

Tve seen other cases, more than one in Florida, where 
assistant prosecutors liy refused to argue а case far con- 
‘ction when the evidence showed the defendant wasn't 

ily. That didt happen here. Perhaps they truly believed 
Zimerman was guilty, though rs hard for me o believe 
that, given the evidence they must have studied at proat 
length. On the other hand, they worked or Angela Corey, 
who does nor have a public history of eating kindly those 
Employees wha ро against her wishes е У 

Tie seen many people оп many a orum and blog call 
these prosecutors incompetent, 1 don't think they were. 
They simply had no case, 1 you hired the greatest chefs 
in the world to ewok for your and you stocked the larder 
with feces, the best you could hope for them to put on he. 
{able would be a Dig, steaming pile of shit. And in the end, 
through no lack of argumentation skills on heir end, that's 
how these three prosecutors case ended up. 

Now, forevermore among their peers, they're stuck with 
же blemish of this case, and the accusations of withhold- 
img evidence which have come along with it and which 
dant seem to have been fully resolved at this win 
When retirement comes to each 1 doubt that any wil con- 
Sider trying this case ta have been their best career move 

Before you blame the team, blame the coach who sent 
thom into s game that never shouid have been played, 
Well discuss their coach later 


Zimmerman verdict, part 13: Angela Corey 
In the last installment, said that it was the coach 
Who sent he prosecution team into пу to win a game 
that never shouid have been played, The police had 
determined they didn't have probable cause The highly 
respected state's atomey wha had responsibility for the 
не, Norman Wollinger apparently agreed. When the 
plaintii-orchestrated cause Celebre created public out- 
Ery, Wolfinger scheduled the matter for the rand jur 
But Florida Govemor Rick Scat turned it over o Angela 
Corey, the state's storey fr the Jacksonville area, ta act 
as special prosecutor, 
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Some have blamed Scott for this. cat, at last nott 
this time, "The perception is he reality” its said, and when 
the people wh elected them cry eut for a deeper investi. 
Stn, thase in charge have a duty to act Tiv, in рап, 
‘what the grand jury s foc While 1 think it should have been 
Tet in Wofinges capable hance, I сап understand Scots 
decision. His choice of Ms. Corey, however, is open to 
‘question in hindsight 

T gave Me. Corey the benefit of the doubt as watched 
this сазе untold: 1 had hoped she would simply present the 
evidence ta the grand jury. When she dict instead indict- 
ing on her own, it was inescapably obvious why: she had 
fo have known that the grand jury would refuse a indict, 
once they had seen the evidence 

"be ob of the detense sto be a zealous advocate forthe 
delendant The prosecutor's role i diferent. She s supposed 
tobe the minister of justice, every bit as responsible or 
onem the innocentas for aggressively prosecuting e 
For example, prosecute far Murder a man who the evidence 
shows is telling the truth about acting in seli defense. And 
of course, there îs the very seriaus breach of both rules and 
Ethics encompassed in withholding evidence rom the de 
fenes, a manier wbich in this case И stil hanging in the air 

"eight is unhappy with the special prosecutor 
National Review had this lo say about Me. Corey: Вар:/7 
natianalreview com/article/353633/angela-coreys-checke 
red past ian-tune/page/0/ 1. The lt apparently im тоо 
thrilled with her either, as seen in the Daily Beast, here: 
rtp: //wiimbedllbeatcom/aricles/2013/07/ 19an 
Inorey's oversealcur prosecution o тина айлапат 
Hil. Нег fellow storeys seem, for the most рап, to be 
aghast at how she ha handled the Zimmerman case, as 
scen here in law professar lanathan Turley’s blog. Atip:// 
Taranto 201 7 merum rsen. 
threatening action against алакан раан 

"he most damning moment for Ms. Corey i this case 
was her commentary to the res aher the acquital. A 
prosecuta should respect the system, and the jury's ver- 
diet. The man she assigned to spearhead the states case, 
Berie de la Rianda, obviously understood that. One Jour- 
malt asked both of them ta describe the defendant and the. 
deceased in a single word 

De la Riond chose the wards lucky” for defendant 
George Zimmerman, and victim" forthe deceased Tray- 
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won Martin. He knew how ta straddle the line. Despite 
Zimmerman’s ordeal, а lot of people think anyone who is 
facing life in prison and gets se free Б "lucky" And "vic- 
"im is the term that is generally and automatically used for 
someone wha is killed. 

"ut Corey described the young man who was shown 
ву the evidence as the one who started the fatal batle as 
“prey” and the man the jary had just found Nat Guily of 
Murder as “murderer” 

The diference is profound, It doesn't just shaw her to be 
a bad Inser, it shows her to be utely contemptuous ofthe 
Jury, and the system she is sworn to serve. Her answer was 
simply egregious, 

"here are those who believe that Ms. Corey took the case 
and tried to destroy Zimmerman life because, in the cases 
mentioned in the inks above, she had last voter support in 
the African-American community and thought that prosecut 
ing Zimmerman would be a good political move. tone 
accepts that, it begs the question, “How did that work for ya, 
Ме. Corey? 

"What some call “the next Trayvon Martin сазе” - a 
white guy who wound up shooting a black teen in Jackson- 
ville after an argument that began with the latter and his 
friend playing loud music in an adjacent vehicle falls 
into Me. Corey jurisdiction. The Florida Civil Rights As- 
sociation has called for the case to be taken out of Angela 
Corey's hands, because they think after the Zimmerman 
‘case she doesn't have enough credibiliy to prosecute this 


Zimmerman verdict, part 14:The judge 

Of all the key figures in the courraom during the Zim- 
merman trial, [ound Judge Debra Nelson the most enig- 

‘Some of Zimmerman's advocates called her the fourth 
prosecutor, Ез rue that she granted more approaches to the. 
Bench ta the prosecution than to the defense, and those who 
kept count said she sustained far more objections fram the 
prosecution than from the defense. Her insistent questioning. 
"f the defendant himself as to whether he chose nat to test 
is something I haven't seen before in more than AD years in 
he criminal justice system. 

would have liked tif she had allowed prior bad acts by 
‘the late Trayvan Martin to come in to the jury. At the same 
time, as I've explained earlier in this blog series, she was 
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well within judicial prerogative to make the decision to keep. 
that material cut, 

"The trial lasted а month, and its been more than a month. 
since the jury delivered a verde. m still waiting to hear 
how she will ule оп the requests the defense mare for sanc- 
tions against the prosecution for the prosecutions failure to 
provide discovery material — evidence in a timely manner 

Ви, hey: did you watch Judge Nelson when the jury 
verdict was read is it my imagination, or was she wearing a 
very slight smile, а smile as inscrutable as the Mona Lisa's? 


Zimmerman verdict, part 15: Talk at the scene, 
talk on the stand? 


Many advise people involved in shootings to say 
nothing ta the police. Pm not among them, Гуе seen tno. 
many cases where declining to speak Is heard as ^1 aim 
sayin’ nuit’ ^ti my mouthpiece gets here,” and anly 
the bad guy's side of the story gets told ar assumed. | do 
recommend that people caught up in these things tell 
the responding officers the nature of the attack on them 
which forced them to fire, and indicate that they'll sign a 
complaint on the perpetrator. ls recommend pointing 
ut evidence and witnesses, because both tend to disap- 
pear otherwise, From there on, I strongly suggest that they 
dise the police that they fully cooperate after they ve 
Spoken with counsel 

Zimmerman did otherwise, answering all questions that 
night and in the time that followed, and he prevailed at 
iral. He convinced the investigators that he was telling the 
truth about being a victim, not a murderer He even passed 
а lie detector test (voice stress analysis) administered by 
the police shortly after the shooting When defense lawyer 
Mark O'Mara got lead investigator Chris Serino o say that 
he believed Zimmerman was telling the truth, it was crush- 
ingly powerful for his client Even though the judge or- 
dered the jury to disregard that statement the next morning 
їп cour, il was a bell that simply could not be unrung. It 
turned out that his having dane а videotaped waliethrough 
of the scene was also critical t his acquittal: it allowed 
the jury to see the complicated layout of the scene, all the 
more important since Judge Nelson denied the defenses 
request ta have the jury visit that scene. 

T also advise my students to expect to take the stand on 
their own behalf ater a self-defense shooting Since both 
sides are gaing to stipulate as to who shot who, ifs going to 
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come down to why you shot him.. and, in the last analysis, 
that’s something the defendant ean answer beter than any- 
опе else. Sometimes, only the defendant can really answer 
that question. 

"Why didn't Zimmerman take the stand? When 1 talked 
ta Mark O'Mara a year before the trial, 1 got the impression 
һе was expecting Zimmerman to testify; that Zimmerman 
wanted to testify; and that O'Mara thought his client would. 
handle it well. After the trial was over, O'Mara confirmed 
that Zimmerman wanted to take the stand. 

1 personally think be would have done well. He certainly 
did when he was talking to the cops: If he's as articulate as 
his brother ober, he would have done âne, Shortly after 
"he acquittal, Robert Zimmerman went into the ion's den 
in an interview by hostile Piers Morgan оп CNN, and the 
young man absolutely handed Morgan’ pompous, preju- 
iced aes back to him on a silver planer 

‘Only Zimmerman and his defense lawyers can tell you 
why he didn't take the stand, hut сап give you an educated 
guess He didn't have to. The state's case had imploded even 
Before the defense began theirs, with virtually every prose- 
cution witness tuming into a defense witness, Zimmerman 
walkthrough at the scene, when everything was fresh in his 
mind, наз already in to the шу. апа i was the best evi- 
dence. There was simply nothing important enough to add. 

Twill continue to recommend that people involved in 
these confusing, high-stress incidents not submit themselves 
to detailed questioning and re-enactment in the immediate 
afirmath That said, it worked or George Zimmerman. 1 
"Wil continue to warn my students that they can expect to. 
take the stand о explain why they shot their attacker. but 
in this case, George Zimmerman had already done that very 
well during palice interrogation, and had nothing to gain by 
repeating himself, 


Zimmerman verdict, part 16: The impact on the 
black community 

When propagandizing media made this case out to be. 
something otber than what the evidence showed it was, a 
hoax had been played on the whole country. И was a par- 
ticularly cruel hoax on the African-American community. 

Look at it this way. Suppose the mass media — whether 
through gullibiliy or complicity — had told а false story of 
a cancer victim being horribly wronged. Any of us would. 
have been outraged and hurt. but genuine cancer и 
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vors would have been put through more unnecessary pain 
by he story than anyone else. Basically, thats what hap- 
pened here, 

Look back to the days af slavery. Fast forward o the 
Emancipation Proclamation, and another century forward 
to the time of Martin Luther King when the desegrega- 
tion finally became law. Anathe hali century ince, and 
Arican-Americans are stili dispropartionately burdened by 
poverty and crime. 

Tei any wonder that this group felt mare pain from 
what their country, from the White Hause ап down, 
Seemed to tell them was a threatening, potentially horni 
Чаш slap in their face? 

А few days afer the Zimmerman асый, 1 attended a 
meeting at an Alrcan-Americam church in the deep Sout, 
sponsored by the local chapter of the NAACP and focus- 
ing on Stand Your Ground Laws. The discussion panel 
included the local police chiet, undersherit, chief ракы. 
ти, and ob elender I became apparent that many aÙ 
the most black attendees believed what the media had 
told them: that SYG laws had allowed a racist vigilante ta 
murder э helpless young black man and get sway with i 
The professionals explained how things worked The audi- 
ence understood. Before long, talk: om te almost entirely 
Апсап-Атепсап audience had tumed toward blacicon- 
Black crime, their real concern. While in he distant past 
their community had been preyed upon by the Klan and 
suffered lynchings, they understood that past was buried, 
And their real сопсет was present crime from within their 
‘wn communi 

inthe weeks that followed, Iwas a guest on Tracey and 
Friends, an Afñican-American-eenne radio show hesdquar- 
tered in Ohio 1 you have a couple of hours, Isten to it heret 
bps howe logrado com/raceyandinendi 2013/07/12 
up doy wathracey etand scis mp3 

You'll get a better understanding of how biter people 
are when hey e singled ош as suspects for their Coe, 
эп followed suspiciously for that reason, and why some 
Are angry enough about tto think that rayvon Martin was 
fight to physically confront and assault the man he per- 
fed о е following him. 1 did another intervie with 
эп old end and stalwart of the gun owners” civil rights 
‘ovement, Kenn Blanchard, on his podcast Black Man 
Wah A Gun. 

‘We have recently celebrated the memory of Martin 
Luther King, the march on Washington, and ihe "I have a 
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dream speech. t reminds us all that Dr King made it clear 
tha the civil rights movement was about healing, not about 
wounding 

The way the media — and, yes, the criminal justice 
system — distorted this case did a disservice to all of us. The 
ав in evidence clearly showed that it had nothing to do 
with race, and making it look as if it did plunged а knife 
Into our consciousness as Americans. 

But the way they made it look, often comparing ita the 
lynching of Emmett Till, the media twisted that knife into 
‘our African-American citizens with particular cruel 


Zimmerman verdict, part 17:The cops 

їп the fist installment of this series, mentioned that the 
cops were among those ta thank for justice having been 
done in this ease Lets look at that 

Every commentator has noted that it was the police wit- 
nesses called by the state - civilian dispatcher and commu- 
nity watch coordinator and evidence technicians, as well 
эз the responding and investigating officers — who cut the 
legs out from under the prosecution's weak сазе before it 
could ever get to its fet. Fewer commentators have spoken 
‘af the price paid by many of those honest members of the 
‘criminal justice system. 

‘Sanford Police Chiel Bill Lee, a highly respected CLEO 
(chief law enforcement officer) resisted powerful demands 
irom elected officials to file a case even though he knew 
there was nothing there. He did his duty and did the right 
thing. He was fired for that, 

Detective Chris Serina was the lead detective in the 
case, He took a lot of heat for not wanting to file a case be- 
tause he knew he didn't have probable cause, He wound 
up as patrolman back in unio. 

Doris Singleton was in he role of investigator on the 
night af the shooting, She handled things competently. She 
comforted Zimmerman when she saw he was emotionally 
devastated by having had to end a young man's life. And 
she was at the rank of patrol officer at the time she testified 
almost а year and а half ter. 

Hen Kruidbas, TT director in the office of he special pros- 
‘cut, realized that the office had failed in its duty to tum 
over full discovery material to the defense. He fulfilled the 
tees duty and got that information to Zimmerman’ defense 
team. As saon as the trial was over, special prosecutor Angela 
Corey fired him fr doing what she should have done. 
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Norman Мооре, the designated State's Attorney 
(chief prosecutor for the district, apparently realized that 
there was no probable cause ta arrest Zimmerman but 
nonetheless scheduled the case for the next session of the 
grand jury. This is a normal procedure. It wasn't enough 
to placate the media-fueled lynch mob, and the case was 
basically taken away from him by the governor and given. 
to special prosecutor Angela Corey. Wallinger retired 
shortly thereafter. He may have been due for retirement 
anyway, but it was a lousy note on which to end a long, 
and stellar career as one of Florida's most respected pros- 

"The next time some tells says “Never talk to the po- 
lice, they re your enemy; remember each and every one 
‘of hose honest members ofthe criminal justice system 
Who stood up, tod the truth, and did their duty. The next 
Time someone tells you that the police are the mindless 
minions of the GestapoLevialha The Zionist Occupation 
Government The Man (pick one as suits the given agenda, 
remember the опе who were severely and unmeritoriously 
punished for having fulfilled their oath and hewed ta the 
truth. And remember the rale they all played in getting that 
truth across to the jury and helping to acquit an Innocent 
тап wha, by every objective analysis of the evidence, was 
wrongly accused 

Interviewed later about his ring, Chief Lee wistfully 
told the reporter that at least, at the end of the day, he had 
kept his integrity. 

"Thats more than some involved in the prosecution can 
say. 
‘Zimmerman verdict, part 18: Aftershocks 

There was no winner of the fight that dark, rainy night in 
Sanford. Only degrees of losing. 
When the President and the galaxy of movie stars extended 
their condolences to the Martin family after the verdict, 
We heard from them no sympathy forthe defendant and. 
his family. George Zimmerman’ life has been horribly and 
irreparably changed. We learn that a divorce is їп prog. 
ress, something not uncommon after traumas like what be 
and his family were put through. His loved ones at various 
times have been in hiding, subjected fa the same death 
threats as George Zimmerman. The guy gets a waring for 
speeding in Texas and a ticket for 15 MPH over in Florida, 
And each time its national news, When | heard of the latter 
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оп CNN radio, they thought it important enough to an- 
nounce it ahead аё the suicide of Ariel Castro, a genuine 
monster of our ime, which occurred in the same news 
period. 

"rayon Martin's family has suffered the loss of a seven- 
ten-year-old, his ife wasted twice over, Не threw И away 
himself оп that February night — dealing drugs, planning 
beatings, and negotiating to illegally buy guns according to 
his own gta records, his uer damaged already at sev 
enteen by his drag abuse according to the autopsy — when 
һе suffered a sudden, acute, and fatal failure of his victim” 
selection process 

"is father had supposedly put an association with the 
Crips stet gang behind him and was painfully employed as 
ientep nieg astig sisan 
With a Masters degree. The dad loved him enough ta take 
Fim in when the mam had enough tough love for him to 
Kick him out, and the stepmother far most of his ife who 
vas for the most part, excluded from the media narrative) 
[оса him toc. Supervision and intervention did по соте 
in time to save Trayvon Martin from his own violent tenden- 

"The second waste of his Ше is being witnessed now. His 
mam is on the taik сигин calling for anı end o Stand Your 
Ground laws, which any honest and competent legal analyst 
ould tell her hadi nothing to до with her sana dedii 
would do much more роо, ап perhaps save the lives of 
young men across the spectrum af the color lines, to hear 
This woman speak of the importance of seeing whats in your 
Sons cell phone and on his Facebook page before homicide 
investi have ta do it 

Will there be а civil suitë Very probably. I would expect 
plains counsel o wait to file tunt there's some money 
There. | predict substantial senlements of George Zimmer 
тап lawsuits against he networks whose minions deli 
rately ible him, whether or nat he ever signs a lucra- 
tive book contract, but as ооп as deep pockets are there 
Тереса see vultures circling, Perhaps a Florida Statute 
776.032 hearing will ward that oft, Ht takes place In ront 
ofa judge with the courage to do the right thing. Time will 
te 

“the much bally-hoved Federal investigation under Eric 
Holder, ta see if Zimmerman violated Martins civil righist 
Inconveniemtiy før both the media and the Administration, 
that has already been done by а horde of specially-assigoed 
FBI agents, all of whom reported absolutely no indication 
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of racism ог malice on Zimmerman’s part tf you'll forgive 
Vernacular, “they got nothin.” But of course, that was rue 
‘ofthe сазе Angela Corey brought against him, andit didm't 
Stop that travesty rom taking place, 


Zimmerman verdict, part 19: Lessons 


ОИ 


Ж beat onc 


ood use. Hayes! excellent analysis is found here: һир:// 
Nowwcarmedeitizensnetwornet/mages/slories/Net 
work 2012-08 pdf 

Don't believe everything you see in the papers or an 
TV when the news їп question i a self-defense act. For 
decades аз an expert witness in these cases, Г get back 
ta the hotel after еур, watch the news report an the 
days events in cour, and wonder what the bell tral the 
reporter was watching, We saw that classically here. The 
nest reporting was more in the blogosphere than in the 
mainstream media. 

"The gun prohibition subculture in this country is power- 
ul, abetted heavily by the MSM, and you can expect them. 
to seize on incident like this and demonize the shooter 
Zimmerman has become ће poster person for this venom- 
‘ous trend. Even those who grudgingly accept the verdict 
Still matter aloud, ^l Zimmerman hadn't had a gun, Tray- 
чоп Martin would stil be alive” 

"Thats probably tue, but the final lesson is the fip side, 
which those commentators sometimes blindly and some- 
times studiously ignore: If George Zimmerman hadn't been 
‘carrying a gun routinely on a night he wasnt expecting 
trouble, he would probably be dead. 

Zimmerman verdict, part 20: .. And into the future 

“Today is two months exactly since the day ofthe Zim- 
merman verdict, which I started blogging оп that same day. 
Two months, and twenty entries, are nice round numbers 
to end upon. Thats right ar twice as ong as the trial took, 
including the week o jury selection, 

The srangeness continues, with the prosecution's medi 
cal examiner Dr. Shiping Bao being fired for his egregious 
performance in this case, and suing for a hundred million 
dollars over that. 

The divorce proceeding of Mr. and Mrs. George Zimmer- 
man grows weirder. A key player im the case has decided that 
he doesn't want to play anymore, an has a new gig- 

‘The tory will continue. Is been about twenty years 
since the OJ. Simpson trial, and bes stil in the news. But 
T won't discuss that case until ve walked a mile in O's 
blood-stained, “ugly-ass” Bruno Magli shoes 

There will be books. Damn near everyone associated 
with the Simpson case eventually wrote one. ГІ be imer- 
tested in hearing тот the Zimmerman prosecutors, and 
fom the defense lawyers, and from the judge (irom whom. 
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үт still waiting to hear а ruling as to the allegations of the 
resecution withholding evidence from the defense. ГИ, 

Particularly interested to read George Zimmerman 
own account, Earlier in this blog, I mentioned that he had 
reportedly wanted to testify, that! thought he handled 
himself well talking to the investigators, and would have 
dane well оп the witness stand if he was as articulate as his 
brother Rober, who tore Piers Morgan a new one on CNN, 
Robert Zimmerman later sent a tweet in which he said he 
thought his brother George would have been more artieu- 
late than he. 

There already are books. “Farida v Zimmerman: Un- 
covering the Malicious Prosecution of my Son, George” 
by the defendants father, Robert Zimmerman, Sr, and 
“Defending Our Friend: the Most Hated Man In America” 
by Mark Osterman, the close friend who trained him with 
а pun and testified so well on his behalf, are available, 

The co-author of the latter was Sondra Osterman, who. 

also helped show Zimmerman’s human face when she. 
Tested at ral. 've mentioned in this series that when 

the mainstream media dismally failed to tell the truth, the 
blogosphere picked up the ball they dropped. A classic 
example ofthat was the work of Conservative Treehouse, 
the "Treepers” who told the truth about the case in all ts 
dimensions. The best digest I've seen of that good work is 
"ЕТ had a Son: Race, Guns, and the Railroading of George 
Zimmerman” by Jack Coshill There is also good reading 
хоп the topic to be found in “The Lynching of George Zim- 
merman” by Hunter Billings II Those зге just the anes ve 
read: there are more. 

"The titles of the dad's book and that of the friends show 
that theyre obviously advocates for one side. The Cashill 
and Billings books clearly have advocacy in them, but 
that doesn't distract fom the truth if the advocates are on 
the side of that truth, and the evidence showed that these 
advocales were, 

T hope another book on е trial will be forthcoming 
from my friend and former student Andrew Branca, His 
reporting from right there in the courtroom was, think, the 
geld standard for commentary on the trial as it unfolded 
Jt can be found day by day for the tial, which went irom 
June 10 to July 13, 2013, а! wwwlegalinsurrection com. 
When you go there, budget yoursll some time to read the 
huge volume of commentary on each day blog, Legal 
Insurrection draws an audience very heavily populated by 
lawyers and other criminal justice professionals, and there 
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is gold in their assessment of the strategy and execution of 
the tactics seen in this vial. Branca is a layer who s 
Айше im sel detene (ger his excellent book on tat topic 
St wies dawofselidfense.com). His commentary and that 
оГ бе readers will sound like advocacy for Zimmerman, 
but you read it carefully, yo ll se that he and most of 
the commentator are really advocating for a and real- 
iiy.. which Just happened to favor Zimmerman. 
Хата die case brought ut lim ata 
disturbingly high level. Black versus white. Ant gun versus 
pro-gun. or one didt соте fram that angle, AS an adio- 
Eate for ames ciens, its as impartan: to me to step on the 
nes wha screw up as to celebrate the many more wbo save 
innocent lives. The history af it s, any community that does 
for palice iseh will be policed Гот out T thought 
Zimmerman had done wrong 1 would have said so. 

Had I been going wih bes, I would have sided with 
special prosecutor Angela Corey. We have a lo in common. 
Weve both made ош careers in he justice system, We've 
both prosecuted, and we both have Arabie- Americam ances- 
ту. Sorry, homegi I just can't side with you on this one 
Му career has taught me to go with the evidence t find out 
эл on he side of the angels, and in this case, Angela, you 
Were оп бе wrong sidle. Simple as that. 

When John Guy did his dramatic opening statement far 
the prosecution, he ended with his non amans те, “We are 
сойот hat at the end of this tal you wili low în your 
heal in yaur hean, in your stomach that George Zimmerman 
Ча not shat rayon Mari because he had o He shot him 
for the worst of ali reasons, because he wanted a 

Under the prosecutorial duty to be a minister of justice, 
this writer believes that Ms. Corey should have simply 
brought the evidence before a grand jury and given them 
the option ta indict Instead, she bypassed that key ele- 
ment af the criminal justice system and set the аде far 
a cruel show trial, 1 suspect that historians will write of it 
more as "Angela Corey did not put George Zimmerman 
And his family through this ordeal because she had to. She 
aid it forthe worst of all possible reasons.. because she 
Wanted to.” 

Previously published on Backwoods Home Magazine 
blog by Могай Avooh at wanebachwoodshome.com 


Backwoods Home Magazine 
Cold Beach, OR 97444 
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Chapter 11: 
Case Study: State of 


Arizona v. Larry Hickey 


The Larry Hickey case was a class in terms of teach 
ing points for law-abiding armed citizens who carry 
guns. Having testified in his second trial, can tell you. 
that the following account is spot on. It was written by 
Gila Hayes of the Armed Citizens Legal Defense Net- 
work, which came to his aid and earned kudos from 
the extraordinary able team of public defenders who 
carried him through both rial It is reprinted here with 
ACLDNS permission. -Mas Ayoob 


Analysis of the Larry Hickey Case 
by Gila Hayes 


Western states like Arizona are generally friendy tn ideas 
firearms and seli- defense, but we may forget that any 
Sate сап hathar a cy In wich he populatn leans oar 
Tibera social politics and buys nt the flawed theory of 
sun conto for public айу. Anti-self-efense atitudes 
Cloaked in good intentions, can intrude when a el delen 
Shooting entails actors that are not always clear cut, such as 
When one man shoots several unarmed assailants and must 
rge dispar of force as justification fr his actions: This îs 
She heart af ап ordeal hat ran rom late November 2008 
through May 2010, in Tocson, Arizona. 

Lary Hickey, his wife and young son lived on a cude- 
sac in а modest Tucson neighborhood. Acros the street lived 
three ale two J0somelhing sisters and he 26-year old 
oyiend of ane alang with the women's two chien, 

The households were aniy peripherally acquainted through 
limited contact between Hickey s seven-year-old son and 
the two boys, ages А and 11, Iing In the house across the 
Steet. Mr and Mrs Hickey both had demanding jobs, Mrs 
Hickey working shit work in the telemetry oom in a local 
hospital, and Ме Hickey employed by he Union Pacific 
Railroad, a ob that tol him aay from home før several 
days эга ime. AL 37 years of age, Hickey s previous employ- 
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ment history included work as a safety trainer for a big chain 
Store and а stint as a corrections officer in а high-risk facility 
Where he dealt with violent behavior 

"Hickey owned guns and had a concealed carry permis 
having cared a defensive pistol for 14 years. For ten years, 
he'd been an avid student of defensive weaponeraf He took 
classes from local instructors, as well as a number of courses 
от James Yeager of Tactical Response in Camden, ТМ. 
He became one of Yeager’ instractors, and Ве also tought 
pre-deployment military personnel about foreign weaponry 
for a local rm, CAT Enterprises. At the time he ran inta 
trouble; his day jab with the Union Pacific Railroad was in 
temporary hiatus, as һе had just been furlaughed pending an 
uptick in economic conditions 


The Incident 

On Monday, November 17, 2008, day fades ito night 
asthe Hickey family retums home from a bicycle ride. 
“Trying ош а headlamp he had just mounted on his new 
bicycle Lary Hickey remains in the street in front of their 
home, riding for a litle longer while his wife goes into their 
garage and brings the trashcans to the street for collection: 
He pedals over to his wife and they stand near the trash- 
cans discussing the dinner menu, how о dispose of some 
bulky trash and the other minutiae of daily living. The sisters 
who live across the street are sitting in their garage smoke 
ing with the doors open, and опе calls out aggressively to 
MIS. Hickey, then jumps up and barges across the street to 
coniront her. 

‘On the 13°, the women had argued — not in persan, but 
ву cell phone tests that included nasty name-calling. Mrs. 
Hickey fled a police report alleging harassment and threats 
When the enraged woman rushes up, Hickey gets between 
the two women fa protect his wie. Не will Ister testify that 
he sys, “Hey, па one has to get hurt over this..could you 
please go back to your side ofthe street?" though he has to 
Taise his voice to be heard over the woman. 

As ап older woman who lives nearby drives past, she 
хез the other sister stride across the street and Join the fray 
im Hickey’s driveway. This neighbor will later testify that the 
second woman approached with fist raised, and another 
‘woman, also driving home on the street, will testify to simi- 
Tar aspects of the fight 

The woman flicks a lit cigarette at Mrs. Hickey and then 
dats around the garbage cans toward her, saying "Tm go- 
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ing to kill you, bitch,” according to Hickey testimony in 

Hickey pushes his bike away and est intercede as he 
secs one he neighbor women with a raised fst rushing 
toward where һе thinks his wife stands. He moves between 
them, vying to intercept her, and the sisters begin hiting 
him. Blows rom boh sisters rain down оп the crawn af 
his head and his arms as he blocks their бав Hickey ducks 
Чеп, and white blocking he lows with his arms, he vries 
Unsuccessful to activate а remote control то open the ga- 
тәре doors the couple сап run to safety. The front doar to 
the Hickey’ home securely locked, miting their options: 

From his experience and training as a corrections acer, 
Hickey knows abaut fore options or various situations, amd 
in court will describe his contral of the sisters as using “soft 
trans” 

Neatly two years later, pandering his decisions that night, 
Hickey wonders if the fight could have been aborted had 
һе initially useri more decisive physical force. "I was just 

ing to block the blows and keep them pushed away from 
те. а not wane 1o hit anybody he saya пон "Locking 
back, I wish 1 һай been more forceful in ying to discourage 
them fom stacking us. It almost seemed la the fact tht 
aen ting them emboldened them. К madle them stack 
møre. They eaimed that suck them numerous times: They 
Claimed that | grabbed their hair апа beat their faces n bur 
{hore was no physical evidence lt по black eyes, по swal- 
len or split ips, nothing” 

'Hickey manages to grab the fst woman by her arms 
and push her away, Her feet become tangled and she falls 
He pushes ava the second woman who is also hiting him 
nd she falis as well. “1 got them pushed away and we were 
"ring to get back up the driveway апа they were just up He 
1 shot tere was no time at all and they were back and at- 
facking us again,” Hickey recalls. 

As he neighbor women renew their attack, scream- 
ing at Hickey and hiting him with their fists, Hickey hears 
tre ound ol anea ic md gas мец i e oc 
Through the narrowed field af tanne! vision, Hickey senses 
оту a flash of movement and then feels a staggering impact 
to theside o his head, 

Loud voices and Hickey s struggle to fend off the women 
"sve drawn the tenian ofthe дуела who had re- 
‘cently retumed home rom work removed his dress shirt, 
andi poured a glass f wine in the house across the set. 
Hearing the fracas, this тап am across the street, dropping 
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бе vine инек oe, nd даре! Кир he git, slang 
Hickey hard on the lek temple: That blow changes Hickey = 
decision tty ta pet through the beating by ust locking 
the blows When the other man nalis his temple, Hickey > 
Mision blurs o whine, his eg buckle, an he staggers back 
nearly parang Ош. cour Hickey wil кәү a when 
"ib new ater ией gy беп К ен frm an to 
tering jus Hike tha a whale dynamic js changed Ina 
жашын" 
У Hickey mind flashes back to a videoclip his CCW 
Insruciar showed, in which а Tex police constable is 
Stacked, disarmed ane shot by thee smaller assailants 
riga drug glo Gee < Lurid munie > Setar 
hyperink in yout version: hepa peso compel 
eet йор 1767» улен nonin 
‘While th ashes rough и mind, Hickey simultaneously 
{Testo confirm she ation of sw and sm a beware 
they же et aped 

е mind can proven alt of things acne ie 
Hickey Isler comments, and his mind racing as he falls 
Шарый rom e Blow to Fs temple Tying shake 
о! йе anset of unconslousness from ihe impact Hickey 
Saws his Glock 19 rom a Blade Tech IWE holster From 
the tention shooting postion, be пез tee shots athe 
Mackey pressing up aimi піт, Бир te malen the 
Эритет and hand and sviking one ofthe women in he 
iower 

"s altcr back away, Hickey desperately scans the 
areas he has bee aug, tiam ein indi by 
nother attacker Роу describes tunnel vison lb ok 
ing own th ube othe pper tme lal e testo 
freak up. The man who ht Hickey’ temple and ane of 
the women etum to their home the ther woman came 
loudly tot she has Been sb At the same me, Hickey 
fears that his wie and son may not be ae rums out that 
"he year oy hs opened he front doo and probably 
‘vessel th inl potion оГ бе ight re Hickey sende 
Him back ise 


‘THE IMMEDIATE AFTERMATH 
While trying ta dal his cell phone to summon medical 
aid and police assistance, Hickey goes into his garage and 
абз his trauma kit, then closes the garage door behind 
him as he rushes to the woman's side. He has already 
removed the magazine irom his Glock, shucked the live 


CHAPTER 1: STATE OF ARIZONA V. LARRY HICKEY TT 


round out oí the chamber, and placed the gun and maga- 
Zine оп his yar retaining wall 

"in the dines, Hickey cannot see the screaming wom- 
ani wound, but he applies a compression bandage where 
the woman is holding her leg and ankle, Finding blood, he 
also applies a toumiquet higher up on the leg to stop the 
blood lose, A he s tending to the woman who a moment 
arier was hitting him, he looks up and sees that neighbors 
Pave circled around, dawn by the gunshots and screams 
Many have dialed their own 9-1-1 emergency calls 

^s a temale neighbor takes over tending the bleeding 
woman, an off-duty male police officer draws Hickey away 
andi sits him down. This neighbor ascertains the location of 
Hickey’ gun and in answer to is inquies, Hickey тау, 71 
shot” Feeling the blood and sweat running down Pim, Fick- 
y asks, “Am I bleeding?” But the neighbor tels him, “Don't 
чу anything: just hang tight” When police ате, the neigh- 
Bor calls ош that he has the shooter, апа turns Hickey over 
to responding fiers Worried that һе һай not aen me 10 
put an gloves before eating the womans wounds, Hickey 
{sk һе can wash his hands, but the request is denied: He. 
‘ill not be allowed ta wash them for several hours, not until 
fter he в taken о the police station and photographed. 

Hickey relates thar the rst oficer on the scene tok him 
ко the pairol car and cued him: As he is escorted to the 
patrol car, he is taken past the injured woman Ут on the 
round. As the ofcer escorting him asks, "What happened? 
Did they came across the sect" Hickey responds, "ves, 
they ran over here and attacked us” Nol part of a formal 
interview, those words are forever os and appear nowhere 
în the police reports from that night 

After Hickey sts for some time in the police cruiser, an 
licer returns and tells bim that he s going о tle him 
to the station, where detectives wil interview him. While 
Жак үй сас Не) gir about he case of Harold 
Fih, the AZ schoolteacher who was imprisoned alter a seli- 
оло shooting, He'd read that as Fish's memories cleared 
һе gave statements that contained minar variations, leading 
the prosecution a accuse him of ling. Worried hat he, 100, 
тау say the wrong thing, Hickey invokes his right та have an 
знатну present during questioning when an ocr later af 
proaches him and asks he would lite та make а statement. 
F was very, very brief” Hickey relates. "1 said, Other than 
the fact that these people ran over and attacked us, I would 
father май о give fl statement until 1 have a lawyer pres 

"ог something to that eflect” 
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Ali throe attackers recite versions ofthe incident that dif- 
fer irom the one told by Mrs. Hickey, which wil be ditor 
ent rom the report eventuali given by Larry Hickey when 
he describes the incident to his attorneys and legal defense 
team. ll but one o the uninvolved witnesses teli similar 
Stories, but most of their recollections begin aher the shots 
‘were fred, and contribute lite ta explaining what precipi- 
td the shooting, TRETE 

"A far as the Ste was concerned, Iwas completely si- 
lent because there was по record of me making those brief 
statements. I just said, "They ran over and attacked ш, and 
Idd get into any detail beyond that 1 was trying to put 
the responding officers an notice about who was really 
the aggressors butt didn't get noticed) he says, To this 
y, Hickey refuses to believe overlooking his statements 
ча intentional surmising "They just got os in the whole 
Shute. 

Hickey estimates that he ad been handcufed in the 
back af Ihe parral car far about һа an hour when he arrest- 
ing oficer transported him ta the police substation. "What 
dda need to do to press charges against these people?” 
Lary sss, and bte һе asks the same question officers 
al the Jail. There, Þe is told that he must put that question 
та his lawyer In the car riding to the substation, the oficer 
explains that Hickey wil meet with detectives at he station, 
but once there, he placed in an interview room, where he 
remains for fv or it hours. His only human contact comes 
When he aks for water and a bathroom break 

Eventually, the arresting officer retums and announces 
that he need a take Larry to the jail for Booking. "What 
for?” Hickey asks, and the officer responds that he thinks the 
charge is aggravated assault 

"Well don't the detectives want to talkto me?" Hickey 
E 

"i guess they got all they needed the officer responds 

The endi resul? Lary Hickey never made a statement 
ко police about what happened in his driveway the night 
f November 17, 2008. His assailants gave plenty of other 
Statements and though they were ar odds wih the physi- 
Eal evidence, the State prosecuted Hickey for aggravated 
аш Tm sure it wat nothing malicious, but I do know: 
There were hard questions thal Just were not asked” Hickey 

Tater, when Hickey reviewed transcripts from the grand 
Jury hearing at which he was indicted, he was surprised n 
reat statements rom th lead detective that did not concur 
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ith physical evidence from the shooting scene about which 
фе must surely have known. In this case, the defendant was 
not этмей to testify to the grand Jury, and Hickey found 
{unnerving to read he шиедей allegations against him. 
“When ead this, 1 thought, but the evidence was in my 
driveway, not in the middle oë the street! This is kind of a big 
deal! Theyre saying ran ош inta the middle of the street 
and we get into mutual combat. That is different from them. 
Tunning 100-plus feet across a street to attack us in our 
driveway sad we attempted to retreat and were forced to 
е deadly force to defend ourselves. That is a big differ- 


71 Days In Jail 

After waiting for hours to speak with detectives, Hickey 
was booked and placed in a cell, He told the medical tech- 
nician taking down his information during booking that he 
was hit in the head. Most of the marks rom the fight were 
hidden by Hickey’ hair, Landing as they had on the crown 
^f his head. The blow to his temple left some swelling and. 
Hickey had headaches for about a week after the attack. 
Later when Hickey reported headaches, the jail doctor made 
а simple examination of eyes and reflexes, telling him that 
his symptoms were consistent with a concussion and telling 
im to watch out for warning signs of complications. He 
gave him Ibuprofen for he pain. 

When the case went to trial, asking the jail doctor to 
testify was deemed toa risky, because when Hickeysat- 
torney interviewed him, his attitude so worried the lawyer 
that he would not risk calling him to the witness stand. "This 
guy had some sort of an agenda, In my view, his attitude 
Nas that everyone lies in the jail so they jast give them stuff 
то shut them up,” said the atomey Although Hickey could 
ave hired a different doctor to testify to the diferent types 
fof concussions and compare those with Hickey's symptoms, 
Hickey’ lawyer feared that doing so would not end well, 
since the prosecutor would wonder why Hickey chose not to 
bring in the jail doctor and would probably сай that doctor. 
оп behalf ofthe prosecution. 

Оп November 18, Hickey attended his arraignment by 
videoconference. During the hearing, one of the women 
who attacked him repeated her stary that he went crazy and 
shot them, and so bail was set at $200,000. With по attor- 
ney beyond a public defender who was present to advise 
all of the prisoners that day, Hickey was charged with a half 
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dozen charges af aggravate assault with a deadly weapon 
{wo for each о the res attackers n 

‘On the outside, Hickey mother ook charge. ^ tell 
you wha alid everybody together Hickey declares. "tie 
тту mother, Callie Anderan. She i quit а fighter, She left 
na stone иттей. I probably would be nthe position 1 
эт їп today iit wasnt for her ti kindof difficult to work 
Оп your cate when you have ta do it with leg irons on dur 
ing once-asweek vist with a lawyer” 

‘Within 24 hours, Mrs, Anderson obtained an attorney 
for her san: "tell hirn T like to make а statement,” Hickey 
recalls. “Obviously, ese guys [police investigators 
Seng what reai happened The lawyer called ie det- 
tive sergeant, leaving а voice тай message asking to set up 
э meening in which Hickey will make а ШЇ statement. The 
all was never returned. The lawyer also represented Hickey 
Sta bail reduction hearing and he cash bail was cut in half 
to $100,000. 

Two weeks later, during another videoconference from 
же jail, Hickey spake with Pima County assistant publie de- 
fender Mathew Messmer, and was immediately impressed. 
‘About ten years out of law schoo, Messmer impressed! 
Hickey as someone with "ге in his belly” wha would fight 
{or Hickey s feedom. "He is really switched on. You could 
Just see the spark when you talked to him” Hickey remem- 
ere He was so impressed by Messmer rom their video- 
conference that he immediately toid his family he wanted 
Messmer to represent him. 

During his initial meeting with Messmer, Hickey remem- 
tess dang te rap gaming ететт 
Чер. "Messmer said, OK, well, ГИ get hack ta you,” Hickey 
recs "This was before any statements or any photos had 
Зей wing ikea "incom hin 
week ater and he had stated getting report апа photos 
owing where the evidence was located. I met with him 
md he said, Well the evidence i staring to соте in and 
ou knon what? Youre telling the truth!” 

“Ала sad know,” Hickey concludes quietly. 

Mathe Messmer explains: ^ really like my ob, and 
don't care who the persan is, have a ab Чо andl ght 
for everyone the same, but there was something about 
Larry's case. From the fest time I saw him on that video- 
conference, nothing changed abaut his story, it was always 
exactiy as һе said. twas very easy to work on Larry's case 
Just because he i such a polite person. Не was honest irom 
Фу one; nothing in his story ever changed 
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“When we got the police reports,” Messmer continues, 
"we compared the evidence that hey had with what Lamy 
had, and everything matched up to what the real evidence 
was. They [the assailants] were all ving. There were dior 
fet stories, and I remember seeing that this was not all inthe 
middie of the street the way they said. This was all on the 
ейде of the Hickey property.” His voices rises as he adds, 
“This did not happen on the street! It was all on the Hickey 
property I just bewildered us that no one was seeing that 
Besides our team!” he exclaims. 

Sill, Messmer was frank with Hickey, outlining the chal- 
lenges they faced defending his shooting, "I told him rom 
Day Опе, 1 believe you, but we are going to have to figure 
ош how to get over this hurdle, because there are а lot of 
people ош there that da not believe you can use a gun even 
if you are being attacked" the public defender explains. 
Raising Bail 

А the Thanksgiving, Christmas and New Year holidays 
passed, Hickey remained in jail while his family scrambled. 
то raise $100,000 for bail. With a collapsing housing 
market, there was little equity in he familys homes against 
which lo borrow, so Mrs. Anderson arranged private loans 
She also reached out to Hickey s peers — fellow gun owners 
who communicate on James Yeager’ Tactical Response 
forum, Get Off The X. "People would ofer $1,000 saying, 
"jst send И back when you're done,’ and even those wha 
put $5 in my mothers hands helped,” Hickey relates. "One 
{ndividual put us over the top at the very end. He sent my 
mother a cashiers check for 20,000," he says, awe evi- 
dentin his voice. "It is humbling, and brings emotion out 

їп late November, Armed Citizens’ Network member 
William Aprill telephoned Network President Marty Hayes 
то ask if he had heard about the Lary Hickey incident. "Mr. 
‘April has а lat of contact with the folks from the traning 
business, Tactical Response, and he related this incident to 
me,” Hayes recalls. “Не wanted to make us aware ofthis 
and see if we could help. Unfortunately, Mr. Hickey had not 
Joined the Network, though, interestingly, Tactical Response, 
{which he teaches for, is one of our affiliated training schools. 
ta which we give complimentary memberships in exchange 
for their help promoting Network membership. So 1 felta 
lite bit of moral responsibility to see what 1 could do to 
help Lary Hickey in his defense” 
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Hayes called James Yeager, president of Tactical Re- 
sponse, who conirmed the report He referred Hayes to 

Get Of the X om which details and updates in Hickey case- 
were being discussed Tapies included both short-term and 
Потр лет worries — coneems about obtaining the best pos- 
sible legal defense for Hickey and the more emmedate need 
f raising bail to get him our ol ай. 

"Hayes points ом that, "Typically, with $100,000 bail, 
they could raise $10,000 cash. pay а bondsman and get him 
released, but the prosecutor requested a cash bail. ees he 
thought Lary was а dangerous Ruy he couldn't see runnin 
loose in the шее ot Tucson so they imposed that restric 
tian,” Hayes surmises. "Owing to that it Ico two or three 
months to raise money to get Lamy released They had ta 
Pring in $100,000 in cash ата hand it over to the cour. For 
most people, I is prety diel to raise that kind of cash 
But they Bot some lone and worker hard at it and event 
aliy came in with $100,000 cash 

‘ince t was not appropriate to draw funds from the 
Network members legal defense foundation to help a non- 
member, Hayes tumed his efforts ta raising funde elsewhere. 
"Lary needed a raise some serious money, so 1 got involved 
in that fundraising по realizing that ater wold be as in- 
запаса у involved in the case as 1 was,” he recalls. ^ went 
out to both my students at The Firearms Academy of Seatle 
Sind the membership of he Armed Citizens” Legal Detense 
Network and explained through email that ае convinced 
this was a legitimate case of dense and that this и 
Was опе of us, an armed citizen, and, in fact he wasan 
instructor: Now he was being railraaded by the system and 
he was going a be found guy unless we did something. Т 
don't know how much money was raised but it was а cor- 
Siderable amount” he notes. 

Hayes continues, “In he meantime, the discussion was 
going on between contributors to the fundraiser about 
Whether this money should be used fr bail money or for his 
Tegal defense. t was а cardial discussion, but nonetheless 
there were passionate arguments on both sides. 1 fell in with 
the camp thar funds raised should be legal defense money 
not ball money, and 1 think everybody prey much agreed 
With that, and so Lamy sat in Jall for a few months because 
the money we had rad was not going to bail him out ot 
Jall, и ато ight the leal claim.” 

“Though Hickey hd complete confidence in his public 
defender Hayes was deeply concemed whether a public 
eenders lice could putan an adequate deters ar such 
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Hickey Set Free 


On January 27, 2009 Hickey was bailed ом of jail 
Within a week, he went to work full tme for a friend wha 
owns a manufacturing business in Tucson, and was later 
Called back to his regular job at the railroad. Lnder his bail 
conditions, Hickey was prohibited from coming within a 
five-mile radius of his assailants fand thus needed to avoid 
his own home), so the family moved imo а spare room of 
fered by one of Hickey s friends, a retired law enforcement 
oficer who lives on the other side of town, 

‘As the public defenders office was ramping up to defend. 
Hickey in court, a second public defender, Matt Rosenbluth, 
Joined the team, owing по the seriousness of the charges. 
Hickey calls both "stellar lawyers,” and praises the efforts af 
their support дай as well. 

‘Because the Public Defenders office so rarely deals with 
selidelense cases, Hickey became immediately immersed 
in forwarding information from all his prior raining, as well 
as researching principles including justifiable use of deadly 
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force to defend against a mob attack and other disparity 
of force issues. “Thad a completely legitimate self-defense 
lim owing to disparity of force but we ай know hat is the 
toughest thing to show. he recalls. 

Wisely, the defense team reached out to a leading expert 
on the subject, internationally renowned Massad Ayoob, 
Who advised on Hickey's case along with Hayes. Neither 
Ayoob nor Hayes is sure who went to wark on the case first, 
though both remember that in May of 2009, while Ayob 
was teaching at Hayes school, The Firearms Academy of 
Seattle, both men participated in a phone conference with 
Hickey and his lawyers. 

After the phone conference, Massad was an baard ta 
serve as ап expert to explain the issues to he jury,” Hayes 
Says: “A problem arose early after be accepted this case, 
When Massad discovered he had another trial scheduled 
dor the same time, a previous commitment that he couldn't 
back out af, so | was basically the pinch hitter. I substituted 
for Mas and got involved eariy on as the expert to go down 
and testify in court Hayes recounts, adding that during the 
preparatory phases Ayoab continued о oer advice though 
he was по able to participate in the trial. 

Instead, Hayes teste, focusing primarily оп ballistic 
evidence, “Му role was to look at the ballistic evidence 
ad see t could make sense af it by comparing it to Larry's 
account ofthe incident versus the other people's account, 
Hayes explains. "When 1 studied the evidence, I was con 
vinced that Larry's account was absolutely consistent with 
the evidence and that the other accounts were not” 

Hayes continues, "My testimony was о counter some of 
the claims made by the people wbo had the altercation with 
Larry. Their fist claim was that afler Larry shot two people, 
һе turned his дип toward the third and as she was running. 
away, he fired a shat at her 1 thought that was pretty ludi- 
ав, based on what 1 had heard. t just didn't make sense 
to me. 1 got ай the discovery including the photographs, 
looked through it and determined there were three shots 
fied and those three bullets struck two of the people. There 
жаз по way Lary fired at a third person as she was running 
way" he says. 


Character Assassination 


In addition to the struggle to match up limited evidence 
with all the different stories being told, Attomey Messmer 
Faced several mare hurdles. The fst was prejudice about 
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теп fighting women, Messmer admits, “Even in our own 
tics, we were very divided! A lat of people couldn get 
ter the fact hat Lamy shot ane female That reaction just 
lumbiounder us the aggressor coming toward you doesnt 
fave anything to do with gender” he exclaims. What we 
knew from talking to Manty [ayes and Ayooh was that this 
is disparity oí force situation. Being able to convince the 
jury that this was a disparity of force situation was really 
the key: We had to make them see that these people were 
cing in concert and that they were one force | ink i was 
Gaye hard Jor same people to grasp Ihat concept 

In addition, he delense team needed to counter the ріс. 
ture that Hickey’ accusers painted of him as a crazed gun 
т, Initially, hoping to discourage prosecution. the diens 
team disclosed al the information they had about firearms 
©з he һай completed. “From day one we wanted tr 
avoid trial, so we disclosed all af Larry’ Training that he's 
эп instructae who has taught all these people, he has been 
training all these years, and е knows when is proper 
and when fs not. We disclosed all That o the prosecuk 
Messmer stresses 

They leamed early on that they would have to take care 
ко explain how Hickey training le to tactical decisions 
фе madle during the atack: In an effort to fne the best sirat- 
egies for Hickey defense, Messmer, Rosenbluth and their 
feam hired а Phoenix im: that puns оп mock ril n which 
ttomeys practice their presentations and watch he reae- 
бопе of a test jary to their arguments. "The practice jury 
Said that Larry had loo much training and Þe should have 
луп better So how much we were going t ger into fhis 
training} was always very dificult о bgure out because it 
was absolutely important to show Lamy as this person that 
Fen Just out there with a gun and doesnt know how to 
handle” 

Tuen ifthe defense hd chosen to give only cursory 
mention о Hickey raining, the prosecutor would have 
forced their hand atrial He harped endlessly on the various 
shooting classes Hickey had completed, "worked to aur 
каце in both rial because we disclosed all that to he. 
prosecutor fram Day One,” Messmer states “In tial, he 
prosecutor went overboard with that and һе really disgusted 
{he Jury because he wasted their time,” Messmer explains, 
relating how, like a broken recor, the prosecutor asked 
Sach expert and material witness abou! each elass Hickey 
"od completed, what it covered challenging why а private 
Citizen would need that knowledge. 


DEADLY FORCE 


Messmer believes the jury eventually thought, "Get to the 
point, We know that!” Не adds, "И made the prosecution 
Took bad because Larry was geting training and doing his 
jb and they were attacking im for that. It blew up on them 
Inthe first vial, and they went back to it and it blew again 

in he second trial. We knew they were going to bring up, 
but it actualy helped us out” 


Hard Evidence 


Having prepared to confront these and other sues, on 
September 30, 2009, Larry Hickey, represented by Matthew 
Messmer and Michael Rosenbluth, went to trial in the Su- 
perior Court of the Siate o Arizana in and for the County of 
Pima, defending his сазе before Judge Teresa Godoy On the 
other ide of the aisle sat the deputy county attorney, Daniel 
Nicol 

‘On the third азу of the ist rial, Network President 
Marly Hayes presented ballistic evidence, identiying the 
most likely bullet vajectories and explaining how that 
proved that Hickey  ttacker were right on top o him 
When he fired from the retention position. Using a Crimson 
Trace aiming laser on a plastic molding of a gun, he dem- 
onstrated how the bulles traveled at trajectories that would 
fave made the wounds оту f the attacker were extremely 
close 

"These wounds, he testified, were consistent with shoot 
ing. handgun rom what i sometimes called a retention 
li He gov he ry aie emblar eyo 
lined that ent for use im circumstances under which i 
Ís impossible to bring he gun o eye level and use е sights 
ta rake aim. 

Mesamer clarified that the shooting method wouie be or 
use ^ when the attacker в right on top af yout” and Hayes 
concurred, “Absolutely, yes” 

1n close proximi" Messmer pressed “Yes,” Hayes 
А proximity ы 


Hayes later explains that the court recognized his 
expertise because, "In order to be considered an expert ar 
repetition эла роп opinion m ount be court 
Specific discipline ou are testifying to considerably beyond 
The average layman knowledge of ot discipline and that 
is done trough farmal raining, formal education ar simply 
Hands-on experience. Because Tve had all three, 1 met he 
criteri of a ballistics expert very easily and the fudge al- 
lowed me to give thar testimony” 
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Stil, Nicolini challenged Haye testimony, asking if he 
was a forensie pathologist or had medical experience. Did 
the prosecutors aspersions diminish the eflect of his test! 
топу! "Not that I saw, because ld never claimed ta be a 

апаар or doctor He was ning о стей me as much 
рош, butt et sem t baleer бе үлү vas pt 
basically smoke апа mirrors to try ta attack the cdit of 
the witness somehow and that is all he could do, 1 gues 
Hayes suggests, 

"ere was considerable dificuly conclusively establish- 
ing the assailant’ exact location because gunshot residue 
Swabs were пог taken, nar were sipping patterns recorded 
irom the abdomen ofthe male, exculpatory evidence that 
could have selentiñeally proven how close the anackers 
Were when Hickey fired, Instead, the lack of evidence cre- 
ard son in whieh Hickey aale testimony had o be 
Weighed against he stories of all three attackers This made 
Haye’ interpretation of he available evidence all the more 
ruil, He had to work from erime scene photos, deposi- 
tions and statements ta police and a et f photos made by 
family members f the persons wha were shot 

Та he have suficint derail to draw conclusions? "You 
are never 100%% sure, and you never say you are in cour, 
fut you say there is а very high probability based on what 
You saw to е айу in court to what you beleve accum; he 
ys now. 

În addition, Hayes ad to give his testimony out of the 
regular vial sequence, because he, foo had a prior coment 
ment and was only available to testify оп the third day of the 
tral while the prosecution was sil presenting their case, He 
tested, affer which he departed. 

"be пем day Dr Julie Wynne, the physician who темей. 
веш sal ves caldo des he pre jo: 
ries amd her тезите of them, Atomey Rosenbluth asked 
if she served any siping on the mam torso, but her 
answers were inconclusive. Driving home aherwards, the 
physician felt concerned about her answers and decided to 
Took in her patiens es to veri her accuracy: Opening the. 
iles she dilcovered phoroganh taken prior e ean. 

“instead f blowing iif She called he prosecutor that 
night and told him, 1 have photos that I don think you 
ever saw and I think you guys need i see hem. | think they 
ould answer that question about ranges and things ofthat 
nature." Messmer тыз. 

"tss an honest eor, 1 think, оп the prosecutor's part" 
Messmer estimates, fon think he even knew they ad 
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the photos The prosecutor has done numerous cus where 

iople have gone tothe hospital, and we have never seen 
Photos like this betore, Now we see them all the ime Be 
ше we knew to ask for them,” 

‘Messmer ane бе rest of Hickey defense tam found 
the Iate introduction of the photographs surprising, as well. 
"That was really a unique situation, Tve been doing hs or 
tine years my egal tart has Deen doing ror 18 years, 
Snd Mike Rosenbluth has een doing this for 1 years and 
thats the first me any of us has seen anything lee that 
happen,” he recounts 

"he newly discovered pictures were brought into court 
after Hayes testified о his best estimates of how close the 
"mole assailant was standing when he was shot "| testified ia 
{he best of my aby based on he physical damage done to 
the hand and the lack of photographe of all the wounds om. 
his body. There were three gunshot wounds ta his bady: mo. 
în the torso, one in the hand.” 

Did the new photos change his opinion? “Yes, we ter 
found out through looking at hes photographs tha Iwas 
probably ой base оп how the male assailants hand was 
Struck by a bullet,” he confirms. By the time the photos were 
discovered, Hayes had retumed home, He recalls, "Iwas al- 
ready back home by wben 1 got the phone call and a frantic 
erail fom the defense saying, Have you ever seen these 
pictures? What do you think a these за just Iid that I 
Nae never given this information o begin with” 

Before he leht the witness чапа, Hayes also testified 
how easily a person armed with a handgun can be dis- 
armel and gave the jury а demonstration. During cross 
‘examination Nicolini leamed that Hickey was noi trained 
lay Marty Hayes, and also learned that Hayes was giving 
his expert testimony i this case at no charge. When asked 
why, Hayes answered, "Because throughout my career | 
fave seen people who are being топу! у prosecuted. 1 
have looked a! he evidence and 1 decided ths is simply 
wrong those people don't have the financial resources 
та hire expert then they still need this type of credible 
ines, so over the years Гуе done a few of these without 
being paid.” 

Hickey was not a Network member, Hayes explained, 
and Nicolini asked the Nemore "objecte i] to 
challenge prosecution where set dense в claimed by the 
Shooter” Hayes responded, “t would say that the mision of 
the organization fo help people wha are being wrongfully 
prosecuted” 
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The Prosecutor's Theory 


Material experts who tested оп Hickey’ behalf 
include several instructors, ranging from the man wha 
taught an eariy Arizona concealed handgun licensing class 
Hickey took, to his mentor ames Yeager from wham he 
took many classes and fr whom he eventually went on 
to become an adjunct instructor. Initially, Nicolini grilled 
Hickey about the concepts and principles Yeager taught 
him. using notes and handouts frm classes, and later he 
Went over the same material with the instructor himsel, 
сын avoidance, de-eseslation, gunfight tactics and 
many of Yeagers similes, acronyms and catchy phrases — 
fools that the instructor used to help students remember 
important principles 

'Alarmingly, out of context advice fram instructors 
to "always cheat; always win,” and the axiom that one 
should treat every one else in a polite manner while simul- 
taneously having з plan to kill them painted an inaccurate 
picture about Hickey s outlook on Iie. Nicolini harvested 
these quotes from the training notes and handouts, and 
made much hay with them, especially during his tlasing 
Srguments in which he described Hickey тп highly inflam- 

"Th prosecutor told the jury not to consider the case 
from Hickey s viewpoint, ram "what was going on in his 
paranoid mind," but to apply the reasonable person stan- 
Hard, "This is not a case of self-defense, this is not a ease 
Di defending a third person, even if you accept his version 
o how it went down” urged Nicolini 

“He is lying about how t happened. And you know 
wy he is ring? Fist of all, he — has got he same motiva- 
Шоп to lie abou these facts that any criminal defendant 
has in this situation, he doesnot want tn be convicted, 
But 1 think Larry Hickey has an additional motivation in 
this case, he wants 10 De vindicates, he wants somebody 
то say, Yes, Lamy, you exercised your Second Amend- 
ment right to delend yourself and your family like a good 
American. And you know something else? The same rea- 
son why four af his gun instructors have come in here to 
testify, the people who taught him to use guns, and when 
to use gun and taught him that aggressive mindset, like 
Jim Yeager, they want o ве vindicated, to. But there îs no 
indication for Mr. Hickey in this case te didn't happen а 
һе said it happened” the prosecutor alleged. 

"Larry brought a gun ta fit fight and used ito shoot 
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two unarmed people and even И you believed his ver- 
Чоп af facts, sit that you must convict him of these 
harges, because the thing s he was trigger happy. He 
чаза gun-toting riggerhappy guy, who pulled out his 
жип ina situation where И absolutely was not required 
Teads the ranseript of parts of Nicolini closing 

“Reading the transcripts ter, I realized this tal was 
not just abaut Larry Hickey and his actions,” explains 
Thats ths war Pima County ara 
putting the concept of the armed Меч on tal because 
Nicolini attacked the whole concept of taking raining, 
Carrying а ип 24/7. He tried to paint the picture that 
Anybody who would da that is really ош of whack with 
Soviet. There was a lot of discusion in his closing about 
The ype of taining that Lany took. Nicolini called Lary 
э һап he called him a wannabe cop, a wannabe soldier 
Frankly, | think it was demeaning to he whole of jurispru- 
dence to see a prosecutor go o ose extremes tory to 
eta conviction when there was nothing in the evidence 
record ta support his allegations,” Hayes notes, "He 
Went overboard” 

‘Messmer reports that he closed out his part of the trial 
hammering home the fact that, "Larry was never the a8- 
ressor, {Took the jury step by step through what be did to 
defuse the situation, to deescalate and ey to do everything 
possible to avoid pulling that gu. 

And then 1 anacked the prosecution's ridiculous attack 
about тоо much training; Messmer continues, “How is it 
possible for someone ta have too much training? alluded 
To similar circumstances that you wouldnt want a doctor 
{o avoid going to taining and learning the newest medical 
procedures, you wouldn't want yaur lawyer to no keep 
up оп his legal education, and that Larry wasn't just going 
ош there to learn this o be some Rambo, He was actually 
using this to Бе ал instructor far our traps 

"think that hit home,” Messmer relates, As the last 
point in both cases, һе described he attackers as a three- 
headed monster. In trial transcripts from the first ral, 
Messmer is quoted as describing the male assailants entry 
into the fight. "Now he [Hickey] is not only dealing 
With two women, ut is he dealing with tree people 
Stacking him — this monster. this three-headed, sit- 
fisted, six-footed that can stomp you when you fall 
down monster, — and he adds that the male, а young 
man in excellent physical condition, is throwing ham- 
mer punches to Hickey s head. 
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What happens if Larry goes down and they get to his 
wife?" Messmer says he asked the jury. "We know his kid 
îs somewhere around the area, he is coming ош, he is 
looking. We know he was out sometime shortly after that, 
mot only are they possibly going to beat up the wife, but i 
Lany goes down and he's knocked out and his gun comes 
‘ut, then they have a free gun in the hands of these attack- 


Hung Jury 

The ist trial against Larry Hickey for multiple counts 
of aggravated assault with а deadly weapon started during 
‘on September 29 and concluded with losing arguments 
оп Octaber 7, 2009. When the Jury пеште nine voted ta 
acquit and three to convict. They were unable о come оз. 
unanimous decision, and the case closed with a hung jury. 
Had the jury agreed to convict him, Hickey would have 
faced a 45-year Jail sentence, provided ha he convictions 
оп the various charges ran concuently 

Messmer explains that after ial some ofthe jurors 
agreed to talk about the case with the defense team. The 
feeling we got was that they js would not come ай the 
fact that three individuals did not have a weapon, and that 
it was gun versus по gun They fel that even though these 
people probably were the attacker, Larry probably didn't 
Fave а right to use his gun at that point in fime” 

Hayes admits That he was not surprised when he re- 
ceived two emails rom Matthew Messmer, the Rist tell- 
ing him that the trial had ended with а hung jury, and he 
second that the State intended to retry Hickey: 

Hayes remembers his reaction: “Well, sald, that makes 
sense because there were really two stories being told 
While we had the physical evidence t back up Larry's ver- 
sion of the events, they had more witnesses to tell the other 
"Rory? He says that the jurars had to weigh conflicting In- 
formation benveen what the physical evidence showed and 
What the eyewitnesses saiel "The eyewitnesses were also 
the individuals who Larry shot and they were, frankly, kind 
fa sympathetic group. There was a lot of evidence on. 
Both sides and t tin t surprise me there was a hang Jury” 

When Messmer emailed а second time, e asked if 
Hayes would consider belping with a second tial. "He 
asked, Are you up ог again?" Hayes remembers "I said, 
‘Damned пуй, we аге. Lets lock and load. 

“Two scant weeks passed between the end of the Rist 
tral and the State's announcement that intended tory 
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Hickey а second time. Though the State dropped several 
‘ofthe charges, if his attorneys did not prevail this time, 
Hickey estimates that he would have faced a sentence of 
approximately 30 years. Offered the option of pleading 
Bully to wo felonies, Hickey would have probably served 
fo years in jall, expecting а reduced sentence for good 
behavior 

"At no time did Lever personally entertain accepting a 
plea,” Hickey exclaims. "Counsel told me about the risks 
Tof a second triall, but was pretty adamant with them. The 
attorney has to do his due diligence, though, so they told 
me things like the conviction rate for this county attorney's 
office was like 92% and on retrials iis like 95% Then, you 
don't know what kind of a jury you'll get and the State now 
knows your testimony, so they will be more prepared. 

"They let me know that | had a tougher fight ahead. It 
worried me,” Hickey admits. Still, he elected to go back 
to tal, noting that although the shorter sentence might be 
easier io contemplate, "Iti not justice, so we tumed down. 
the plex offer” 


New Trial Strategy 


Messmer immediately vowed that in the second al he 
would not simply present a relo of the original argumens, 
Sid Hayes oferedd him an innovative solution. "I said, “et 
те run this idea by you” tld Messmer that Massad Ayo 
Could testi тә everything tested ta în the first trial, plus 
Talk about weapons retention sues and disparity of force is- 
Sues to a ели degree, We began planning o ave Masead 
Serve in Ihe role hat hd in the First vial, Ten 1 volun- 
tcered to go to Tucson o as serve s defense consultant ta 
help sort aut some o the issues as they came up In court” 

"Anab, wha had consulted during preparation for the first 
trial, joined the second defense elon enthusiastically. "m. 
not sure there were things that 1 testified oot Marty could 
not have handed Ayob interject modest. "However, 
the strategy was t have on the defense team someone who 
was analogous In their role ta the lead Investigator who was 
Working at the prosecution table. There you have someone 
Who is deeply familiar with proper protocols for shooting 
investigation, erime scene reconstruction, bullet ajeco- 
fies ап angles who сап adis the prosecutor how fa best 
establish his case in framt of ће jay. 

"Marty fulfilled hat role far the defense team. It is rare 
that» detense team has that and 1 hink И was absolute 
trical The second time around, k allowed a sronger de 
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fense tbe established” Ayocb nates that he gave testimony 
abot how studeras are taht recognize We lethal ea 
Bf disparity of foree. He told the шу haw în Hickey e siu- 
ation he male assailant‘ blindside attack In conjunction 
With the ongoing attack by the two females tipped the bal- 
Ance creating a deadly situation in which Hickey’ decision 
to shoot was justified. 

Civil Suit Settled 

Before and during the first ial, Hickey s homeowners 
insurance began receiving demand letters irom Hickey 
assailants wanting t tap Into his insurance to cover their 
medical bills and collect damages Expecting o be acquitted 
at Irial, Hickey directed his insurance company to deny the 
p 

"iin 30 days after the end ofthe ist iral, his assail- 
ants had led а Cavi await for monetary damages. Hickey 
Slc his insurer to obtain a civil attorney for him. Like is 
insurer, Hickey came to view the sentlement as purely a 
business decision, recognizing that in a civil case, the plain- 
S need only convince a majority ol the Jurors that their 
argument в more likely valid than not, unlike the criminal 
Tase in which the standards af proof are considerably higher. 
Recognizing that a loss in civil our could cost тоге than 
the $100,000 mito his insurance, Hickey acquiesced, a 
setilement was reached and the $100,000 apportioned pri 
тату то the two who were shot in the fracas, although all 
three had attempted collect In atempling to get money 
from Hickey’ insures, the assailants тай а number ot 
‘postions, which proved useful later. Messmer calls those 
‘postions armuntion for The defense, "because once 
эрип, they changed their story” 

"Io claim monetary damages against homeowners insur- 
ance, he о had ta change her stories about where he 
Altercation occumed, from the middle of the sre ots 
Actual location, the Hickey family driveway. "That is the 
problem with having о keep your tore straight,” Hickey 
у, speaking carefully and iing not to sound accusato, 

hen police interviewed his assailants, not one admi 
ted to striking Hickey and they made odd accusations that 
he didn't say a ward ta them, only laughed and started 
shooting. The original female assailant continued with that 
Story through the fest trial, but în depasiions for the civil 
ase she said that Hickey asked them t return o their 
home, but she chose not 1o because she wanted he argu- 
ment resolved. 


p 


In dion, although he had told investigating police of- 
сеп that he had not hit Hickey, the male assailant tested 
în both criminal vials that he hd hit Hickey i the head 
Hickey recalls that testimony: "In my mind, that was Ше a 
"Matlack moment,” an "АН, HA like in the TV show Mat 
Jock: On TV, hat is where the judge says, "Case dismissed” 
Weli, that дов пот happen in real is! But the Jurors hear it 
id they see this ано squirm on the stand when they 
эе made to read their own testimony. The jury is not <р, 
okay" 


The State Tries Адай 


Messmer resolved that his defense strategy in the sec- 
опа criminal vial would be much more han a do-over of 
Же first. ^ thinke the prosecutor just thought we were going 
то йо a replay and have the same opening and same clos. 
ing” he suggests. "We rrlly had ta ga back and leam this 
ЧЇ even Peiter, On the second trial t was more impor- 
{ant to keep Mary Hayes involved and his suggestion was 
solely great” 

Freed of he ordinary trial restrictions through which 
witnesses are commonly sequestered, Hayes would be fe 
ta be inthe courtroom all throughout the rial and, from 
that broader view, advise on tal strategy. Hayes cites an 
example of a red herring the prosecutor introduced into the 
first wal that his advice to he detense helped them avoid 
in the second. “In the ist rial, Nicolini was all concemed 
bout the gun that Lamy used; Н was a standard Glock 19 
loaded with a combination of Silvertip ammunition and 
some other miscellaneous этте that was a the bottom 
Ое mag, He was tying io paint the picture of this gun 
being inherently dangerous, reckless, unsafe, saying ЛГ 
doesn't have а safety оп it does i T thought was kind af 
э weird that he was attacking the gun as much as be was, 
Šo just simply answered the questions as honestly as 1 
Eoul and didn't give him any ammunition ta work with.” 

Hayes continues, “in the second trial, made i clear to 
the defense team that you need to establish ahead of time 
What guns the local police use because they all use a0 
айт Glack which are generally more poweril than 
Smm: So in the second val, we established through a 
detective’ testimony that their gun was a А0 caliber Glock 
Sind guess what? Nicolini knew what we had done and he 
never made the gun an issue їп the second ral" 

‘Seated in the courtroom directly behind the defense 
team, Hayes watched, listened and did his best to juge 
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how testimony was being received and what the prosec 
tion һай up it sleeve, When something concemed im, he 
would jota brief message оп a sticky note that he handed 
to Messmer's paralegal, Jacqueline Brin, who in turn 
passed it on up to Messmer or Rosenbluth at the defense 
Table with Hickey. "We tried to do itas discreetly as pos 
sible so as not to be disruptive,” Hayes recalls, noting that 
Penher roseo nor judge challenged he ty 3nd he 
believes the Jury was all but unaware of t, 

"When the prosecution was giving their case, I would 
be looking ima how ta crass examine their witnesses and 
look for discrepancies between their testimony and what 
Knew about Ihe ease” Hayes describes "Understand that 
00 10 95%% of he ime Messmer ог Rosenbluth knew that 
and were already on top of i: told them, 1 don't know 
What is In your mind, зо l'm ging to ep sending these 
Tones; and they said, Just keep sending them? Occasion- 
Эу. would bring up something they had thought about 
Ant we would gef that into the Eross examination or the 
direct examination far some o the detense witnesses,” he 
remembers 

"i can't believe that we had such luck!” Messmer 
рибиз. "In adlion а Mike Rosenbluth], we have my 
Tegal assistant, Jackie, we have Larry working the tal, but 
now we also have Many who fright behind us and hasa. 
dierent viewpoint and who can tell us what is going оп 
With the firearms. That, too, was very important, We delved 
into the specifies about the uniqueness of self-defense law 
even more than in the fit ria 

Messmer drew an testimony from Ayoob, as well as 
bringing out testimony rom material witnesses Richard Ba- 
tory, lames Yeager and police sergeant Brian Kowalski, who 
had been Hickey’ instructors. Tey testified to informa- 
tion upon which Hickey acted when he defended himself 
and his family. Messmer suggests that in the first vial they 
Expected Hickey’ extensive training to speak for fell. "in 
the second trial we needed to ask, Avhat was this class 
about Why did you take that class? Why was that useful?” 
һе explains. 

Unfortunately, Kowalski fell seriously ül right before he 
was scheduled o test, and all parties involved agreed 
that his testimony rom theft tial would ийсе, Using 
transcripts frm the lier ral as scripts, the pude, pros- 
curar and a "reader" played the roles, Hayes was selected 
to read Kowalski words, with several odd moments result- 
ing 
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The first came when the prosecutor had asked Kowalski 
to comment on Hayes testimany in the Arst ral, which 
had preceded Кошан. The police sergeant responds in 
slowing terms, which caused Hayes to chuckle, and the 
prosecutor to break of from his sript and ask, “Не stalk 
ing about you, isnt he?” After that, the court did its best 
ta move on with the testimony. It was going fine until hey 
reached a point inthe policeman' testimony in which he 
gave demonstrative testimony in addition to his spoken 
Words, 

Hayes tells the story: "In that fst rl, Nicolini had 
asked Kowalski to demonstrate a retention firing position, 
Apparently, Kowalski got up and showed the jury what 
thal meant, Because his wes demonstrative lestimony and 
mot verbal testimony, we were kind of suck, Knowing me 
from the first trial, the Judge ай, "Well 1 think Mr. Hayes: 
is qualified to demonstrate that. So | got up in front ofthe 
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jury and demonstrated some ofthis demonstrative evi- 
tence even though i never been sworn in as a witness,” 
Hayes marvels 

Frankly, 1 think that woule have been ап appeslble 
issue they had wanted to appeal t, though | don't think it 
оша have gone anywhere because it didn't really acte. 
‘tome af the case ard it did not prejudice either side,” he 
estimates, “That was a surreal moment. Afterwards, | went 
Pack and sat behind he defense and started passing notes 
again,” Hayes concludes. 

© course mast of he trial was deadly serious. The expert 
testimony of Манай Ayo cried the very real threat of 
death or crippling injury Hickey faced on November 17, 
2008 when he was set upon by the two sisters and he bay- 
inend "We had to explain toe jury that there were mul. 
tiple issues going оп, Ayonb begins, One Issue he clarified 
Was Hickey’ fast decision when his strategy changed from 
Tending off the blows to drawing and fring his Glock pistol, 
explaining ow the addition of The young man changed he 
Threat to Hickey. 

‘Wher the young man jumped in to the fight, the crcum- 
stances changed rom two females — nwo fly good sized, 
эп one very athletie female — against one medium sized 
male.” he explains. "Now we had not only the tiling of the 
Balance by the very aggressive, Баве аы young male, but 
With that we һай e blind side attack o the sucker punch 
to the head that Larry with his medical training realized vas 
very close to rendering him unconscious as he sees flashes 
‘of ite ight” 

“Te danger of passing out introduced an additonal justi- 
fication beyond dri of farce and disparity in numbers, 
oci continues: Не explains that disparity of force accum. 
When an able bodied persan attacks a disabled person. That 
Spplies even if the азыу occurs during the fight. Apply- 
ing thase definitions to Hickey situation, Ayoob explains, 
Larry knows that in a moment be will pass out, There i 
absolutely по reason o believe that someone who would. 
join in a treeto-one attack and who would thraw a sucker 
Punch from an unseen angle would suddenly turn ио the 
Marquis of Queensberry, as the prosecution said), and let it 

ә at the single punch and say, Аһ, ha! I have taught you 
A be а gentleman’ That was one of the prosecution's more 
lier points,” he chuckles grimly 

"I explained that once he was down, he would be help- 
less says Avoob, "A reasonable and prudent person in 
his situation, knowing what he new, could expect to be 
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stomped to death or horribly crippled: There was no rea- 
on to believe these people wha would commit such an 
berant, violent азат вте assault would suddenly 
dum chartable, merciful, normal and benevolent,” Ayo 

"We haci to also explain that Larry knew what they did 
not that if they continue! o maui him when he was down 
that they were very like o find з loaded Glock 1 that he 
s Y cong swe was noon ln the ne of 
physical attack, buta їп the ine ffe И they got that дип 
way from him and he had reason n believe that his Ше 
bay was threatened, as well АП those things came together 
in kis mind” Ayonb says 

‘ots tesimany ha showed the Jury how Mikey 
assailants changed thelr stones iom hernia ate 
‘ments, ta testimony in the first Irial, па depositions forthe 
{ul case to the testimony the Jury had peard in this, the 
Second tal: He pint out that they had changed their tes- 
timony abou sequences of events, their løcatians and what 
су Were doing. "One of the Slate's witness” testimony 
bout where she was when she was shot was inconsistent 
їй the angle of he gunshot wound and was actually 
physically impossible: We used a Ring's Blue Gun with a 
{Crimson Trace laser and that proved to be very effective 
evidence,” Ayooh remembers 

Takes a deep breath and resumes his narative, 

“т thinke it is another cassie example af why ceti things 
need to be articulated at the scene, as Ihave taught for 30 
years. The other sidle saying you've done all these horrible 
Tings апа manipulating the tory at will. Here, they said 
fr At happened in the street, because they realized, Wait 
э minute, we did ack him оп his wn prope We cant 
ie that come out. so they said, He came ош and met us în 
the siret 

Really?” Ayoob wonders. "Why are the blood stains an 
his propery?” 

fie woman tested that ater Hickey shot her in the 
lower leg she hopped up on to the Hickey driveway. "By 
some magic no Blood dripped rom the massive, hemorthag- 
ing gun shot,” Ayoob пес sarcastically. 

“That was one of the things that explained on the stand 
that it wouid be virtually impossible far that particular 
Wound that was bleeding copiously not та have bled and 
ave left bloodstains onthe street,” Ayoab recounts. "When 
they did their civil suit, in deposition the same witnesses 
чїй under oath, Did say it happened on the street? Oh; 
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по, it happened on his property? because the homeowners 
ану policy won't cover something that happens оп а 
pub rect he Ad 

^c essentially what you have i these witnesses who bla- 
tantly, toly changed their story a whatever served them 
in whatever seting they were n, criminal or cil. Messmer 
and his team had o meet t and | believe they met it suc- 
osi he concludes 

Had things gone disastrously wrong and the jury voted ta 
convict Hickey, both Ayonb and Hayes dently tees they 
believe would have been ground far an appeal fora new 
та! 

ува points out, "The judge ignored case law от 
righ there in Arizona, fairly resh ease Iaw in the Harold 
Fish case, tha said that the Jury had the night to know 
anything about the assailant that would cause them o be 
Раісу dangerous even it was not known ta the de- 
fendant when they shot them. Now that is a very welcome 
turnaround from Federal rule of evidence 4048 that says 
prior bad acts by he opponent unless known ta you can- 
hot be used in your defense for harming that opponent. 

'Ayoob continues, “Far whatever reason, the Judge chose 
olia go that way and the jury never knew that one of 
those substantial-sized women was athletic and spent a 

xd deal vf time working out in a Brazilian jujitsu dojo 
Sin had put on her Facebook page prior ta the incident 
that she loved to grapple” But at rl she's presented as 
a helpless June Cleaver in a cocktail dress being attacked 
iy he savage, crazed mercenary pun nut, when in fact she 
was опе of the ones who initiated the attack om Hickey 
Who was attempting throughout to be he peacemaker” 
Ayoo says 

"The prosecutor won that оре" Ayoob accounts. "1 
think һай Hickey been convicted, we would have won on 
appeal, but it was an uphill fight That has always been 
оле of he curses of this: attacked by someane with a long 
Violent history, unless the other side apens the door by bla- 
tantly saying you can't believe hat someone as nice as the 
ne wha was harmed could have atcked this defendant. 
“his prosecutor was wise enough that he did not; he did 
that by innuendo, but not by statement, so that particular 
Piy wat opens” ys 

Als kept out of the trial was the videotape af the 
murder of Constable Lunsford by three considerably 
Smaller suspects during a car search for drugs. "1 think we 
allthought that was an appealable issue that could have 
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sot Larry free if he had been convicted," Hayes estimates. 
"There certainly was case law applicable, but the judge 
{elt the viden was too graphic and too prejudicial. Well 
"his was a prejudicial case, in which he was being accused 
with three counts of aggravated assault And this was in 
front of him, and 1 think the jury should have seen it. That 
was a setback” 

Hayes muses further, "Having said that, think that 
Messmr's closing argument was the pivotal point in the 
second tial I remember a lot of passion, and the fact that 
‘Messmer really believed that he had a truly innocent indi- 
vidual, which was nat the norm for a public defender, He 
had a lot of passion in his voice when discussing it In fact, 
at опе point he had to take a break because he was geting 
doo involved with the argument. He took a break and then 
he came back and finished up his closing. To me that was 
the biggest part of the eas,” he submits, 


Hung Again 

‘On May 25, 2010, when the second trial came to an 
end, eight members of the jury voted to acquit, two to 
‘convict and two were unable to reach a decision. This jury 
жав quite diferent than the fist. The State had used all af 
its challenges to disallow any jury picks that admitted to 
owning guns, had licenses to carry, or had prior police, 
military or correctional work experience, Hickey remem- 
bers. "Usually the prosecution wants the law-abiding 
types, cops, people with a sense of right or wrong, Those 
were the people 1 wanted оп my jury” Hickey comments. 
This time the State assiduously avoided those types af 
people, and the jury included а mix of retired folks and 
Citizens who Hayes characterizes as being "antsy, because 
"hey just wanted to get back to their jobs.” 

‘Messmer relates, "Оп the second tral, we had a juror 
that was a lawyer. in hindsight we shouldn't have picked 
him, because lawyers over analyze everything. Hes one 
of the ones who voted against us and we were absolutely 
shocked. And he said, Hey, | went in there and I said, "No. 
You can't use a weapon even if there are three on one, i£ 
hey don't have a weapon," explains Messmer 

While Messmer will be the fst to say he learned a 
lot in preparing Lary Hickey defenses, he stresses that 
attorneys need to know more about self-defense and the 
daw. "tm glad you are doing this article. I really do think 
tha the lawyers need to be educated about И because it 
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is different when you read on a page what the law i, but 
when you see this kind of training that Larry had he kind 
perspective that Marty and Ayoob had about this case, t 
iva totally dierent thing than what we are used to." 

"We certainly would have talked t people around 
here, but the knowledge that was available то us through 
Marty and Ayonb was outstanding and made us able to 
attack the case and gave us ideas Ihat I don't know as 
inwyers that we would have picked up, because we don't 
always know how to stan,” Messmer admits. "It gave us 
better arguments because we were no thinking as Iaw- 
yers, we were more taking oor law and applying ita ac- 
tual firearms апа that kind of selt defense training, 1 don't 
Kow that we would have gotten that оп our own” 

Afer recounting his ordeal rom beginning о end, 
Hickey emphasizes that he no longer believes that a rial 
is about ight and wrong, crime and justice. “it seems to 
ве about winning and losing.” he muses. For example, he 
cites how a judge arbitrarily controls what evidence to al- 
Tow in tothe trial, and what io keep out 

“People need to understand how it works,” Hickey 
says, "You think you are going to be able to present this 
evidence and that evidence and everyone will be able io 
See it clearly, Well, the judge decides what evidence you 

because during the ight, Hickey mind had lashed 
to the video in which three small people killa large 
"ine-backer sized” police officer. Hickey and his defense 
Wanted to show the jury the video, The judge would not 
allow it, though she did allow Hickey о talk about it "I 
Think the judge was a very fai individus, but that was Just 
a decision that she made” 

The defense also wanted to present material from the 
Arizona Department of Public Safety's required Concealed 
Handgun Licensing curriculum that specifically addressed 
disparity of force when attacked by multiple assailants 
Who ме unarmed, but were prevented тот doing о. 

"The outcome in a case like Hickey can also hinge on 
how the police hande the evidence. Hickey relates that 
at one point during his fist tal, e overheard prosec- 
Hom members ang abou the manner In whieh Hickey 
fad camed his Glock that night Something he heard 
made him worried that the prosecution intended та allege 
that before the shooting Hickey had his gun tucked in his 
‘waistband without a hester, something that would be con- 
tent with running into the house and grabbing a gun. 
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Concerned, he mentioned it to his lawyers, who casually 
asked the detective who was sitting at the next table ithe 
prosecution had brought Hickey s holster with them The 
detective responded, "There was no holster; he didn't have 
a bolster” 

Hickey remembers that, by good fortune, the officer 
‘who arrested him was due to testify next. Since in court i 
is not a good idea ta ask a question to which you do not 
know the answer, Hickey s attorney ran through a series of 
questions starting by asking if the witness took the de- 
fendant into custody whether he gave him a cursory pat 
down before puting him in the patrol car, and what, i 
anything the pat down produced. 

"The officer answered that yes, he took a holster off 
Hickey and that he put it in evidence. "That holster could 
never be found, not that we needed it, because the guy 
admitted to taking I" Hickey recounts. It was later found 
fter the State released Hickey s firearm, When Hickey 
Went to pick up the gun, the clerk asked offhandedly if he. 
wanted "this other suf" Hickey asked what И was and 
he woman gave him some shoes, socks and the missing 
halster: Further inquiry showed a minor error in the num- 
ber under which that evidence was lagged. Those things 
just fell through the cracks, Hickey explains. 

Hickey characterizes the errar as, "Not a huge deal 
but if it had gone the other way and the prosecutor was 
able to convince the jury that | was lying and that | was 
mot carrying а firearm in a holster — that | just went in and 
Stuffed a gun in my pants and went out looking for trouble 
that makes me wander” 

Throughout a lengthy Interview with Hickey at no time 
does he express malice or anger toward law enforcement 
or the criminal justice system. И pushed, he will acknowl- 
тейде that the system failed him, especially in the early 
days of his incarceration, but in admiting that, his tone of 
voice remains even and dispassionate, 

"Allo he officers that testified were great,” he says 
“they got up there and they old the truth about what 
they observed, their experiences, my demeanor when they. 
responded. | mean, they were great. dan think there was 
Anything malicious about this prosecution." he concludes. 


Reality. 
Hickey wants other armed citizens to know, though, 
that real е bears itle resemblance ta TV ar movie 


CHAPTER 1: STATE OF ARIZONA V. LARRY HICKEY TET 


dramas. During classes, roundtable discussions, and on In- 
Temet forums, people converse about what might happen, 
"Very rarely, iit about your neighbors attacking you 
Hickey point out, "tie about a tattooed pang Banger who 
is robbing the liquor store or the bank People don't think 
about your neighbors coming over to kill you or seriously 
injure you or your faily,” һе stresses, "People think you 
are going to save the day and people are going to hoist 
youlup an their shoulders and it i pot always ike that” 

"S this s the best system we've got,” he adds. "You 
get your chance in court” 

‘We leam from other's use of force experiences, and 
you can leam a løt of court stuff from this one. want 
Хо help people avoid the situation found myself in and 
Жош the cour light” һе врват 

Messmer notes that his dense of Larry Hickey will 
stand ош in his mind as diferent from other cases in his 
Carer.“ thought we did a really good job because we 
had a preat team. Leading up to t was absolutely scared 
for Larry, and worried whether we were going o do the 
right thing, Once we got to trial, 1 had no doubts about 
what we were doing 1 knew we were doing t right” he 
remembers 

"Sometimes, athletes talk about being in the one,” the 
attorney compares, "1 felt during these tals that was in. 
ihe zone and that The team we had was in the zone, Dur 
ing the closing, 1 had no doubt that Iwas able to reach the 
jury. М least they were listening, and I could tell, doing 
this as long as ve done i, that was reaching them.” 

‘Messmer feels pride and satisfaction їп the outcome 
of the two trials. think по matter what, по matter how 
many good cases that I do in the future, because of the 
uniqueness af this case and all the hard work and the job 
that we did and especially the resources that were pro- 
Videl fous, this опе t definitely will go down in memory 
2s one of my better cases, one af my personal accomplish: 
ments he allows uF T 

"| would have liked to walk out af there with a jury 
victory but we still got the victory, so l'm going ta hang it 
Up ae noteworthy] because Lay walked away тее and he 
Was absolutely innocent,” the эогпеу concludes 

About a month elapsed before the State decided not ta 
take Hickey to trial a third tme "ton two rials, but all 
my charges were dismissed with prejudice which means 
they could never come back again. сап" help but think 
thatthe same State that dismissed my charges would not 
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have a problem if 1 had taken а plea and woule be siting 
în jall today. To me, that is scary" Hickey comments 

As soon as the dismissal wat announced, Hickey at- 
tackers had him served with an injunction against ha- 
rasament, essentially a restraining order that precluded 
fim irom owning firearms ог coming within a spected 
distance af them: "We chose the better рап of valar and 
didn't move back into our home right away. һе explains. 
“We knew that as soon as I showed ир, this individual 
would call the police and the police would have to make 
3 decision and that decision would probably be tha 
{woul have to go to jall” Не hired a civil attorney, and 
they requested a hearing, "I knew I hadi to fight this be- 
{use it was Just ridiculous and had no basis in fact The 
Woman statement in he injunction was that back în No- 
ember 2008 in an argument Mr, Hickey shot me, and she 
Sisa made something up about how my wife would park 
шыде af her Rouse and stare at her, so the judge rubber 
Stamped i? he explains, 

On June 14, 2010, following a 2 Vs hour hearing 
belare a city court magistrate the pint injunction 
Nae quashed. The magistrate taok pains to consider all 
the facts before removing the injunction, retiring to his 
chambers at опе point to consult with Judge Godoy Who 
ad officiated at the two previous vials. Only, during 
the hearing, the plant told the magistrate that she really 
didn't have any problems with Hickey, and that he was 
elcome о come over to her house ta have a soda И he 
Tiked so long as he didn't bring a gun slong. She stated 
that she wanted the injunction to prevent Hickey from 
possessing firearms. The magistrate decided in Hickey's 
favor, With that decision, Hickey was nally able to return 
то Ма, home, Iree af the theeat fa his исоб and way of 
Tife, a black cloud he had lived under since the night of 
November 17, 2000. 

"he ап instructor, teach a lot of foreign weapans 
‘lasses fora lacal company that is contracted to teach the 
military” Hickey explains. “My hearing was оп Monday, 
June 13 and 1 had orders та Ве at Camp Pendleton ta 
teach Marines on Monday and Tuesday the 14° and 13th. 
Tit pet to teach on Monday but as soon as the judge 
quashed he order that 1 couldn't own firearm, 1 drove n 
Sceanside, CA, and Taught the next day” 

Hickey and his family have now returned to live in 
their home up the driveway Irom the place the attack oc- 
curred The sisters anl their sons stil five across the street. 
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Chapter 12: 


After the Shooting 


In the old days, we all went with the standard advice, 
from deense lawyers: "Поп! say anything to the police.” 
A few years ago, a av professors 43-minute lecture went 
viral on the interet with the same message: never alim. 


the cops. Interestingly, in three quarters of an hour telling locaton ofspent 
stories o guilty suspect wha go hang by their tongue when садой not consis 
they ied t outwit trained police Imerrogators, there's not "Ent andin authors 
a single instance of an innocent man pening in trouble for in cant 
жогу determine 


Speaking o investigators, There's one ease the profesor 
mentions ot a mentally ЇЇ man whose story was that he con- shooters positon 
fesse to smake out the real perpetrator. My takes i youre Nonetheless casings 


crazy, maybe you shouldn't talk to the police. youre a  andather evidence 
guilty criminal, talking to the police means that you'l either shuld be painted 
Tell the ruth and inculpate yourselt, or lie to the cops and outatthesceneas 


et caught in the lie. soon as possible. 


pi 


Cree Pu E a E 
miei Sete ener ii Re 
"барран Seog, emo espa hi hings 
= sible in the aftermath, It has been widely adopted, some- 


Five-Point Checklist. 


1. Establish the active dynamic. That is, let the 
authorities know immediately what happened 
ere. уой have harmed someone in зае. 
dense, aluays remember tha he active dy- 
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namic is not what you did to him, irs what he 
wax trying о do to you ог another victim. The 
active dynamic is his action that forced 

Tawa response. Is not, "I shor him." s "This 
man tried to kill me." Or, “This тап attacked 
ту wife." Whatever it was that led o your use 
fore, 


‘This males it clear that the guy on the ground doing a 
convincing imitation o а vietim i in fact the criminal perpe- 
trator. It makes t clear that you, the person with the smokin 
жип sho Just shot someone are in fact the intended victim. 

Vane or more of your attackers has left the scene, eyplain 
that nw and give their descrito. Is going а be hard for 
people a see you as the innocent party if you failed to let 
Police know that a violent criminal was a large 


2, Advise the police that you ий чп the com- 
aint, There are we rales open їп this par- 

‘clr play: victim and perpetrator. As nated, 
appearances сап create mistaken role reversal 
hing aren't immediately clarified. By male 
ing a statement to the police та the effect at 1 
wili sign the complaint” you reinforce the fact 
{hat you are the victim. complainant the good 
Buy or gat. and the persan youre signing he 
complain omis the bad guy who forced you to 
Tarm him in legitimate defense of self or oth- 
от. (None: would лог advise using the phrase 
“Twili press charges,” The reason 1s tha legal 
terminology varies slightly Jurisdiction to juris- 
соп. While in many jurisdictions iis indeed 
"he complainant who presses charges, there 
are same places where the local terminology. 
ir such that the prosecutor "presses charges I 
you inadvertently nd yourself т one of thase 
places and ay will press charges” it sounds 
fo the police as if you have delusions of being 
the elected chief prosecutor, and you wan? be 
ой to a good хан, "1 will igo the complaint” i 
neutral and universal 

з. Point out the evidence. The scene will be cha- 
‘otic. Witnesses will be trampling the scene. So 
wil paramedics and police officers. lve seen 
cases af the bad guy «gun being picked up by 
his accomplice or by a well-meaning neh 


GF DEADLY FORCE 


No good deed goes 
unpunished Afr 
fang agun-armed 
robber Zack Rogers 
wossuedby a person 
Whose e hesaved 
intheincident 


bor who йал want ro leave it where a child 
cul frd it ме sem spent casings kicked 
away fom their origina] resting plac, or 
Picked up in the treads of emergency person- 
Pel boots ar the wheels af an ambulance gur- 
Pey; thus altering the dimensions о the shoo! 
ing scene and making it loak like something it 
‘wasn? The sooner yau рой ош the evidence 


to the fist responding tiers, the more likly 
Eio be ncia When you ve done ihe got 


thing. evidence helps you, 


Point out the witnesses. Witnesses worry about 
having to ose time from work to testify in 
‘court or being the target fr vengeance by 
criminal. A lt of them "don't want to get 
involved” Once they egue te scene unidenti- 
fied, their testimony that would have helped 
fo prove your innocence leaves with them. 
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Point out he witnesses to the police at the first m— 
opportunity. Some have asked "What he ee pos 
tines frend ofthe atacker and Пех араш ате miha. 
what happened?" The fact is he was going to pris abaci 


коша? have веткі the police to Bim, and da piste ice 


‘sued Anse 3 
6 И ; тахти 
Poltely decine further questioning unt you perii 

have consulted an attorney. Studies show that, А, 


‘that can? ur, 


н tirs петта а 


you will соте at random as they occur to the 
officer, and you will answer them in the same 


ТЕ veaowrorce 


order їп reviewing the cops notes and his 
recollection of the discussion later, this can 
Create the fale ison that you were giving 
э narrative of event in the order in which 
they occured, which af course is not the 
case. But later, when you do narrate events 
în the sequence of their occurence, itere 
Же flee perception that you have changed 
Your stony: Oten! very tightening things that 
аррепей are blocked in short tem memory 
by s subconscious that doesn't want to recall 
them; when you mention something later that 
you didn't mention at the seene, it sounds 
"node up. You don't want to answer derailed 
questions as to exact wards spoken, distances, 
ое time trames. None of us are human ape 
recorders The tunnel vision that afflicts well 
over hal af people caught up in somethin 
Tike a guntight creates the eal optical ia- 
sion that things and people appear closer and 
larger than they are. your memory tells you 
your attacker was six feet away when you shot 
ат but he turns out to have been six yards 
amay, you sound like а liar Tachypsychi i 
fede ey cannon e sent ing 
going into slow motion. I seemed о yo a 
Al the fight ook а whole minute, and you say 
So, bu a security amera shows И was actu 
ally only ten seconds and now pou Jook ike 
Sar The involved victim who had та fight far 
his ar her very survival is the worst possible 
witness for measuring things in foot o inches 
Gr counting how many shots were fred. 


Espens recommend 24 to 48 hours between one af these 
“cata incidens as they are now eupherticall called 
Inthe emergency services and when the paricipant e sub- 
Jected taa detalle debriefing, The Force Science Institute 
{commends one full sleep cjcle" 

“hist why my recommendation — practical advice, not 
legal advice "isto ела the active dynamic, indicare” 
EEA he complain pot out Айде a 
neste known ta you. and then stop, Be pole Do nat raise 
Jour voce lor one would answer subsequent questions 
Зай, "Officer, you'll have my full cooperation aher ve 
Spolen wih counsel” 
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Chapter 13: 
Hardware Issues 


This book is about the software, not the hardware, of 
self-defense. Anyone interested in my take on the hard- 
Ware, TII refer to my books Combar Shooting, Gun Di 
Best Book of Combat Handgunner, Cun Digest ook of 
Concealed Carry, and Worlds Createst Handguns all rm 
FW Media. At the same time, since the book you're now 
reading is about seldelense and defending such actions 
їп coun, the fact 1s that choice of ип and ammunition 
do come into the latter arena, That needs о be discussed 
pos 

I's prosecutor brings you to trial өп a charge of reckless 
driving, do you doubt that hel make hay with the fact that 
you were driving а сае! Corvette Stingray instead o a 
ray VW bug at the time of the alleged offense? Ia plain- 
{is lawyer was suing you because your dog bit his cent, 
Чопт you think he'd play up the fac that your pet was a 
Pit bull instead of a miniature poodle? Why would anyone 
think would be any diront in a case involving the use 

The atiacks оп your choice of gun and ammo arent 
based on black Jeter Iaw; there are no statutes ar codes that 
say you can't сапу a gun whose manufacturer named fhe 
Killer Kommando Special, ør one with a very light trigger 
pull Interestingly, the Су of Зап Francisco Cami, at 
this writing has an ordnance which bans hollow paint but- 
lens, and э State of New Jersey law proi the hand of 
Concealed сату permit older there fom crying hollow 
points, though they can have them at home and palice are 
Exempt 

"The attacks come from trial tactics, not taught in aw 
school ar available on -gov websites- They come from 
scrupulus or sometimes clueless потух who are 
strongly motivated to paint you as bloodthirsty or negli- 
ent or both to a jury of lay people expressly selected by 
those lawyers during the voir dre process far their lack 
c knowledge about weapons and asi defenee. Some 
f those attacks are сагу forthe knowledgeable defense 
team and defendant to defeat with logical explanations 
for the choice, And some are hard to win, making them 
bates best avoided by choosing diferent equipment 
beforehand. 


EIL 


Arguments We Can Win 


ke chene an гаре poser gun and lad t th 
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Reno fy alle dye oe an 
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тше undo age rosca est Acor 
Parseach ilt ya Re aO Had 
E aedes shat and ido puc 
nl nay eck fn а 
[у he Btw ТУ episode a nna oe 
die ju he conrad hin өнө hey tug 
Secs жуш aia Toms pt 
selon yen main cil Ни 
cca rer ape tse 
Snake ыо Sa ellen 
Stas n iepa ees i crs may Wad 
Е 

Rave es am dene Lom cay зані 
stony o ms hen eine aes 
TN e eet i йг 
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ime ang а ib ord se paler tie 
eti cared Sicha pel qr an pn e 
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estne a D Eem yrs pochi ard 
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опе var rt pea fey в el 
Жай ишине ти dcin ig po 
ratte tse an гк 
бошке йа шу pale ere piso he 
wove ait poet рм у 
SESE меңи" popes ela pt 
cis Daw his пе lyse шс ARIS 
iar est hes ays o 
witb rated rent wi 
lenin er is pole cal yor 
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in America right pow, adverse in every hunting periodi- 
tal on the magazine rack 

When in sates where there are magazine capaci limits 
Lay within the int and simply сапу more magazines. 1 
ften cary a 20-shot Springfield XDim отип, with a spare 
magazine. If asked why chose to carry that many rounds, 
{would explain (as! already have in Federal court that he 
latest study from NYPD showed that 3% of the time their of- 
сиз needed more than Те rounds, and the one от LAPD 
Showed St lens arm themselves for protection ram the 
Same criminals the cops face, 3%, and Ste dont sound like'a 
Jot until you ask yourself, “Would want о be In a situation. 
Where there was a 3% or 3% chance that I need this thing ta 
Save my le nd МОТ have it” And of course, many more 
Situations go beyond 10 rounds, or si The history of gh 
ing armed criminals i that many af hem сап absorb mul- 
ple solid hits Бейше ceasing hostility, sometimes from tate 
© rage, sometimes because drugs ar alcohol have anes 
thetizeti them against pain, and sometimes because they e 
moving fast in the dark and taking efective cover while they 
Shoot at innocent people. We have more ad guys wearing 
body armor than in the time of ohn Dillinger and that can 
soak up а lot о ammo before the good guy shooting back 
Tealizes its time ta change point af sim. 

Why do we use hose hollow point bullets, which in my 

perience opposing counsel will make a point af more 
fimes than not in an armed citizen shooting? Not because 
the police do — that would open us up tothe "wanna-be 
op tarand feathering - but far the same reasons palice do 
Those reasons are: 


1. The “mushroom” shape af the hollow point thar 
sing counsel loves mention, perhaps. 

Raping to ile vistons of a nuclear cloud 
over Hiroshima, is also а “parachute” shape 
"tended to slow the bullet down and keep, 
ir inside the bady of the offender, so опт 
pass through and strike an unseen innocent 
sonde 

2. The cookie-cuter shape of the hollow point 
tend to bine into hard surfaces and bury itself 
there, if the bullet misses, instead of ricocheting 
and going on a endanger imocent bystanders 
St would the supposedly "humane" bullets the 
Uninformed cites say we should use. 


p 


3. Every single department that issues hollow 
points wil tell you that since the transition 
from older ammo, these bullets have been 
тоге ейесйне and stopped fights faster Stop- 
ping the criminal immediately rom stabbing or 
Shooting ог othenvise mauling the innocent is 
the whole reason there is such a thing as "jus- 
tifiable homicide” in the first place. The sooner 
he's stopped, the fewer innocents he can harm. 


4. Finally, we can make a good argument that 
ince this ammunition stops him faster, the 
Bad Guy will sustain fewer gunshot wounds 
and may actually be more kely to survive the 


1 the above arguments had been effectively put before 
‘the jury, the verdict in Arizona v. Fish might have been dif- 
ferent, 


Arguments to Avoid. 

In three and a half decades as an expert witness in 
weapons and shooting cases, Ive run across three argu- 
ments irom the other side which, even though sometimes 
Bogus, are so tough to defeat that its better not to have 
ta fight them at all. This goes down hard with the naive 
folks who believe "a good shoot is a good shoot,” which is 
somewhat akin ta the belief that every Christmas a fat guy 
în a red suit is going to come down a chimney and give 
them presents, oo. 

First and foremost among these is what a layman would 
сай a “hair rigger” that is, а trigger pull lighter than what 
the gun's manufacturer recommends for a defensive fire- 
arm. И is within the common knowledge that good people 
forced to fight criminals with guns are likely o be nervous 
and shaky. We've known for well over a century that in the 
эйр of ^ight or flight response” blood flow is directed away 
From the extremities and into major muscle groups and 
internal viscera, to "fuel the furnace" for the strenuous effort 
primal brain believes is about to take place. Is called vaso- 
oneriction. Is the reason why frightened Caucasians turn 
шу pale, and its опе reason we all become extremely 
clumsy under stes. Mixing that with а "hair rigger” is like 
mixing fire with gasoline. 

What, exactly, ia "hair trigger”? It depends on the gun 
design, just as the question "what is a safe adjustment of 
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brakes” depends оп the speciic vehicle, The manufacturer's 
specification for rigger pull weight оп that particular fre- 
2m, and the "ommon custom andi practice” for adjusting 
Such guns, constitute the standards, in the tele popular 
1511 pistol, the Colt company, which has manufactured 
тою vi those guns than any other company tells isar. 
morer that 40 pounds is the redline botom limit ol pull 
eight ior a duy gun used for police, military, or chan 
defense purpose. The National Rille Association requires a 
{10 pound minimum tiger pull on 1911 used in their Dis- 
tinguished matches, and enforces it with referees equipped 
‘wth rigger pull weight measurement devices. Do we see а 
pattern here? 

"The most popular pistol in the USA оду is the Clock 
Since it introduction in this country in he early 1980s, 
this pistol — issued ог approved by over 60% af America's 
police atthis writing — had a 3.5 pound standard wigger 
Pull: Some departments have gone heavier: Miami and 


Loaded ith 185 
grain Remington 45 
hollow points, Ruger 
P345 was the death 
Neaponinoneof. 

the outhorscare: 

Prosecution mode. 

much ofthe ge 

caliber and the hal- 
ow points; defense 
explained both and 
won acquit 


E 
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Authorhas done 
multiple ‘cocked 

revoher'hair mager 
cases insomeof 

which the allegation 
wes fae Herecom. 
Tends defensive e. 
volers berendered 
ouble action of. 


some others went with an 8.0-pound rigger connector 
The Мен York State Police demanded what is now known 
45 the МҮЛ wigger, which gives frm resistance om the 
beginning of the rigger press and brings otl pull weight 
up to sound 8 pounds. NYPD demanded more: гн called 
the New York Plus and now known а the NY module, 
the tigger system In their Clocks approaches 12 pounds, 
Which tor this writer passes the point of diminishing re- 
turns. The reason, in all cases, was safety against accidental 
discharges: with thousands n cops using guns under stress, 
the firearms instructors ап those departments wanted а 
greater safety for. 

în the late 1980s, Glock came out with a target model 
sporting a 15 pound connector: weighed rom the bottom 
por the gg, that was he pull weight and leverage 
being what sti iram about 4 pounds from the cemer of 
the pivoting trigger; they later renamed the exact same part 
the 4.5-pound connector: However, тот the beginning af 
Slat t was adamant Glock policy thot Us trigger pull 
‘weight nat be used in a duty or defense дип. Their mod 
els with this ight wigger, then and row, are ltd im their 
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Expansion charac- 
teristics of modem. 
ammo are often at- 
tackedin cour, but 
author has found 
those ataks easy 
зайве тиза 
230 gin projectile 
бот federal 45 
ACPHST 4P load, 
recovered fom fesh 
от вате fran. 
instant one-shot kil 


analog 


мору and websites under "spot? not “duty” or "selfde 
fence pistols. Target models ordered by police departments 
are, by policy, shipped with 5 pound or heavier rigger 
pulis 

Would installing a ighler rigger în a duty Glock be a 
problem Look up he case of Santibanes v Tomball, TX and 
Ser for yourselé The short answer is, “Yes” 

store the Glock, revolvers were standard in American 
law enforcement. Cocke! revolvers with ight single-action 
pulls proved conducive to unintended discharges: Decades 
о, LAPD set the rend of convering the guns о double 
action only. Could, say, а cocked Colt Detective Special 
ЧИР pound pul be seen as “reckless and negligent” for 
taking a criminal at gunpoint Lookup the Appellate Court 
decision in New York: v Frank Maglio, and find out for 
Yourself that the answer i yes 

‘Why would 4.5 pounds he seen as negligent in a 
cocked revolver or а Glock, but OK fora 1911? ary 
Because the 1911 has a passive grip safety and an active 
manual thumb safety the other wo guns dont have, and 
Partly because their awn factory literature, cour discovers 
She, said so. 

Му own practical advice would be ta stay above 4 
рош in 311 and 5-5 pounds in a Glock and render 
ә defensive revolver double action only, эп easy gunsmith 
job. 
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Why is it an issue at all in an intentional sli deonse. 
shooting? Because the hair trigger gives opposing counsel 
З hook upon which to hang a fle allegation, whether 
Criminal or civil. in the criminal case, it easier to sell a 
Jury on a theory that the gun went off by accident due o а 
Pegligently toe i wigger pull, sustaining a manslaughter 
RAE nu cine ibm ia good person d 
into Mr Hyde and became а murdering monster In a civil 
Iawsuit, the motivation is derent plaints counsel i 
looking for deep pockets, Few defendants have а milion 
liquid unprotected dollars hat he plaintiff can seize ta 


salisty the Judgment ifthe jury deciles in the civil case Useofa powerful 
that you deliberately, maliciously killed the deceased. But handgun such as 
most people HAVE а million dallar homemwner liability — thi 4Sautomay be 
insurance policy if a burglar was shot, or the same or attacked by oppor 


automobile lability If a carjacker was shot, and the insur- ing counsel butis 
ance company has the money! However, the vast majority defensin court 


TE оеду конс 


Gun Digest Book of 
Combat Handgun- 
nery is recommend 
dfar more on the 
"hadsore side" 


‘of insurance policies won't pay off on an intentional оп, 
3 deliberate act that armed th pain But hey wl pay 
Ойга negligent accident. Voila, the theory of “he sho. 
my cient hy accident when he negligent pointed a hair 
дег gun at him” is bor. 

"he second thing fd avoid is deactivating or removing 
э safety device: pinning down te grip safely on a 1911 
pistol, for example, or removing the magazine disconner- 
{or hich prevents the chambered mund fram being fred 
ifthe magazine is out of the pistol) on a Browning High 
Power A Jury of laymen with ile firearms nowledge is 
deciding the сазе do you want to give opposing counsel 
the argument, This person i o reckless with firearms 
that НЕ DEACTIVATES THE SAFETY DEVICES ON LETHAL 
WEAPONS” Seriously? 

Finally, | would avoid guns with controversial names 
and decorations. Like the pit bull in the dog bite case, the 
тешу in trial tactics ihe pet reflects the personally of 
Же owner” 1 you prefer a compact 1911 45, Fd recom- 

mend the Colt Defender, 
not the Auto Ordnance Pit 


“=e Combat 88 


{tense where opposing 
counsel made а huge deal 
ош ofthe fac that the 
defendant had a Colt Co 
ra. ve seen people with 
cartoon "Punisher skulls 
‘n their grips ar the hack 
Slide plate on their Glock, 
And with gun muzses 
engraved “Smile, Wai 
For Flash.” People who 
carried Hornady novelty 
Smmunition, Zombie- 
Max, instead of the same 
company’s much more 
defensible Critical Duty 
Critical Defense, and XTP 
ammo. At the time in 
our life when you most 
desperately need to be 
recognizid as responsible, 
ressonahle, and prudent, 


How to Defeni 
* Your Family 
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do you want to be giving that зоп of fodder to a silver- 
tongued attorney who is trying to paint you as reckless and 

irresponsible with firearms? 

doubt that anyone reading this would defend their 
family against home invasion by leaving their front door 
sicui op, and places tou holt iiie 
that door sa that when an intruder did enter, he'd be able 
то grab it and give the homeowner 3 more challenging 
gunfight. Some people don't realize that in the "court ight 
instead af the gunfight, that's exactly the sort of “firepower” 
they're handing over o their antaganists when they put 
“ha riggers” in their defense guns anel do any of te other 
Rambo crap Гуе discussed above. 
'A final recommendation on ammunition, from the 

court defense side: would mast strongly urge you noto Combat shoot- 
рш handloaded ammunition in your defensive firearms. #8 by the author, 
Reserve that for practice, hunting, competition, and irain- focuses ontactiey 
ing. Many self-defense shootings occur at "powder bum- taining and gun- 
ing distance” and leave gunshot residue on the body or fighting histor: 
clothing of the opponent. 
I the other side falsely 
argues that he wasnt 
lose enough to hurt you 
‘when you fired, gunshot 
residue (CSR) on his Боду 
or clothes may prove 
otherwise, But to get that 
Evidence in, your defense 
team will have to do scien- 
"íi GSR testing within the 
rules of evidence, which 
encompass impartial third: 
party verification, When 
Vou loaded your own 
ammo and that becomes 
an issue, you probably 
Won't be able to get itn. 
The reason is that the other 
side сап argue, literally 
The defendant manufac- 
tured the evidence!” "Your 
honor, how do we know 
that the fatal shot wasnt a 
special load he created 10 
ioci the erime lab investi 
КЫ 
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Yve found this to be 
the single most conten 
firearms ети. You tell 
someone the ammo they 
made themselves may not 
be the right choice, and 
they take it personally. 1 
get It But personal pride 
Pas to take second place 
ta тату responsiblity, 

I you're falsely accused 
and cant prove that you're 
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Thisbook covers 
‘election and ue 
‘feonceale cary 
‘methods ond ited 
hardware 


you through the trial, your 
possible lang imprison- 
ment, and possible temible 
financial loss 

Tunderstand your pride 
in your handloads. When. 
Twan а match with ammo 
1 loaded туей, it made 
те a litle more proud. 
like feeding my family а 
meal cooked from seratch 
instead of having a pizza 
delivered, But the forensic 
verification problem is huge: in almost a decade of internet 
arguments, по handlaad fan has ever been able to show 
me a case where а court accepted a handloader's word or 
record when 1t came down to CSR testing to determine dis- 
tance to figure out which side was teling the ruth. lve been 
a handloader But Гуе also been a son and son-in-law, a hus- 
band and father and grandíather, and those responsibilities 
take precedence. load my home defense дип, my personal 
сапу guns, and my police duty guns with factory ammuni 
tion for veriñiabiliy in forensic testing, and also to avoid. 
"he argument that “regular bullets weren't deadly enough 
та satis his bloodlust, so he created his own extra-deadly 
ammunition.” ve seen both occur, research New Jersey 
v Daniel Bias forte forensic side, and New Hampshire v 
James Kennedy for the "deadly bullets argument. 

Its your life, your hardware, your loved ones who'll go 
‘through the ordeal with уо. аав its your choice 
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Chapter 14: 


Concealed Carry Advice 


This hook would not be complete without some advice 
оо concealed car. 19 suggest the book did on that topic 
Cun Digest Book of Concealed Cary For now, lets go with 
Something 1 originally wrote for Haris Publications, who 
produce te ofthe magazines 1 contribute to regularly, 
Combat Handguns and Guns and Weapons for Law Enforce- 
тет. П went viral a while ago, which I hope сап take 

as а sign of approval. tis reprinted here with the original 
publishers permission, 


Back piston back 
holster with lack 
pants andshirts, 
ипон 
“orcombinaton” 
when handguns 
сатен, 


ТЕ рєлїүронсЕ 


Ten Commandments for Concealed Carry 
by Махай Ayob 
I'm not Moses, let alone God, but the following ten bits 


of advice are writen in stone nonetheless, Not by God, but 
һу the vastly powerful mechanisms of logic, Iaw, and rely. 


‘Commandment I: 1f You Choose to Салу, Always 
Carry As Much As ls Possible 


Hollywood actors get to see the script beforehand, 
and nothing в fired at them but blanks, You don't 
have either luxury. Criminals attack people in times 
and places where they don't think the victims will 
be prepared for them. I's what they do. The only 
way to be prepared to ward off such predators sto 
always be prepared: Le, o be routinely armed and 


“ame evalerin 
pocket can been- 
"ату arid with 
ost any manner 
оен. 


HAPTER 14: CONCEALED CARRY ADVICE 27 


_ npe 
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he author considers 380 aber 
marginal at best, ry patos the 
‘ths ager CP made for that 
ound alow many good people t0 
be armed when shey cata 
anything larger. 


27 DEADLY FORCE 


Е 


Agunwiouiporeammosatemporay — 'Snag Mag podetmagazinecarier disguised 
Gunsporeammoisstonglysugoested — tolooklheanordnorypocet afe was 
WerckasparelDound-AsACPmogoene developed by a veteran mam and rear 
for Glock 30 pisto in lack owninexpensive specialist 

magazine pouch. 


Safty is crtical for everyday carry and acces- 
‘sity Here author demonstrates holstering 

Ed Brown Gator А5 auto in Ayoob Rear Guard 
holster by Mitch Rosen Note thumb is ding" 
the hammer, to prevent unintended discharge 
something trips the tigger andindex finger 
тага finger wont get caught against 

trigger during holstering. 
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Spareammoisa 
particulary good 
es with a fue shor 
un, йен Si 
Model 240 MEP, 
HS speedoader 
‘and Bianchi Speed 
‘Strip each old 
ligu oad a ve 
caries 


ЕЕЕ 
apare magazine, you 
may not indit hard 
tocar two These 
 are-45 caliber Glock 
a Зотод 


constantly ready ta respond to deadly threats against 
you and those who count on you for protection. trs 
hot about convenience, Ir iteally about life and 
death. 


Commandment Il: Don't Carry A Gun You Arent 
Prepared To Use lt 


The gun is not a magic talisman that wards ой evil, 
Iis a special-purpose emergency rescue tool: no 
more, po less. History shows us that — for police, and 
for armed citizens alle — the mere drawing of the 
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Alertes para- 
тошт нетер 
keep danger at bay. 
Instead ofreading 
fe this with head 
donin newspaper 
and head buried ie 
‘grate ata water 
[^ 


азала 
ret bringing read 
ing materuptosye 
leve ro improve the 
readers sean ofthe 
‘wri around him. 


gun ends the great majority of criminal threats, with 
"he offender ether surrendering or unning away, 
However, you must always remember that criminals 
constitute an armed subculture themselves, living 
\п an underworld awash with stolen, illegal weap- 
ons. They don't fear the ип, they fear the resolutely 
armed man or woman pointing that gun at them. 
‘And, being predators, they are exper judges af what 


is prey, and what is а creature more dangerous to 
them than they are to what they thought a moment 
ago was their prey. 


‘Thus, the great irony: the person who is prepared t kill 
ifthey must 1o stop a murderous wansgression by з human 
predator, н the person who is least likely о have i do зо 


Commandment 
Reckless 


Don't Let The Gun Make You 


Lightweight pseudo-psychologists will tell you that "the 
trigger will pull he flager” and your possession of your 
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отнето 
сатат 
serious perception of 
danger. 


EI 


Common sense:keep 
fueltankasciaseto 
"fuos posable. 


gun will make you want to kill someone. Rubbish. The 
Run в na more af an evil talisman that turns kindly Dr 
Jekyll into evil Me Hyde, than iis good talisman that 
drives ой evil. Those of us who have spent decades 
immersed in the twin cultures of American law enforce- 
ment and the responsibly armed citizenry know that 
the tih is exactly the opposte. A good person doesn't 
жее the gun as a supercharger for aggression, but as 
brakes that control that natural human emotion. The 
Taw self holds the armed individual toa "higher san- 
dardi of care," requiring that they da all that i possible 
to avoid using deadly force until it becomes clearly 
necessary Prepare and act accordingly. 


Commandment IV: Carry Legally 


I you live someplace where there is no provision to 
сапу a gun to protect yourself and your loved ones, 
don't let pusillanimous politicians turn you nto а 
‘convicted felon. Move! Its a quality of life issue. 
Rhetorical theory that sounds like interpre the law 
this way, because 1 believe the lw should be this 
way” — which ignares laws that aren't that way — сап 
зэсийсе your feedom, your status as а gun-owning 
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free American, and your ability to provide for your 
family. If you live where a COW permit is available; 

е the damn permit. if you don't, move to someplace 
that does. Yes, tS that simple And if you are travel 
ing, check sources such as wwwchandgunlawai to 
make sure that you are legal to сапу in the given juris- 
flection. Don't let the legal system make you а felon 
for living upto your responsibilities to protect yourself 
and those wha count on you. If you carry, make sure 
You carry legally. 


Open cary around 
the home gri: 
Springfield. 655 
always ready andin 
this invitation only 
Serting, there's lite 
arno alarmed reac 
пову тета 
pubiic. 
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at — 50 State Guide to Firearm Law 


Legal Hea opp for 

marphoneres Commandment V: Know What You're Doing 

you checkiawsin 

anyjurisdiction. s are won by those who shoot fastest and 


test, and are usually measured in seconds 
ftermaths last for years, and emotional after- 
maths, for lifetimes. Get educated in depth in the 
management of all three stages of the encounter 
beforehand. 
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‘Shooting while 
movingisauset Commandment VI: Concealed Means Concealed 
stl demonstrated 

hereby RandiRogers H your local license requires concealed cary, keep 
tssheshootsher the gun truly concealed, The revealing of a concealed 
тушпош handgun is seen in many quarters as a threat, which 
елчи can result in charges of criminal threatening, bran- 


tishing, and mare. A malevolent person who wants 
to falsely accuse ou af threatening them with а gun 
will have their wrongful accusation bolstered И бе 
police find you witha gun where they saidi it was. Yes, 
that happens. Same jurisdictions allow "open camy” 1 
support the ighi t open cany, in the proper time and 
plate, but have found over thë decades that there are 
Telatively few ideal times or places where the practice 
Neon unnecessarily and разва frighten someone 
the carier had no reason to seare 
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Commandment Vit: Maximize Your Firearms 
Familiarity 


M you ever need that gun, it will happen so quickly 
and terribly that you'll have to be swift and sure. I 
You dont, you'll still be handling a deadly weapon in 
the presence of people you love. Making gun manipu- 
lation second nature - safety as well as draw-fre-hit 
i thus doubly important 


Cot 45 has been a dassie 
‘American home and personal 
defense weapon in one form 
ar another since 1911., This 

one produced circa 1918 is 

stil perfectly functional. 


Powerful gh tech 
firearms can be 
толо This 
Сө Т0тттоййей 
With integral recoit 
compensator by 
maserpitolmih 
Mark or 
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Commandment УШ: Understand The Fine Points 


Don't just read the headlines or editorials, read the 
fine print. Actually study the laws of your jurisdiction. 
What's legal in one place wont be legal in another. 
Cites may have prohibitions that tates don't Remem- 
ber the principle, "ignorance oí the law s no excuse" 


Commandment D 


Carry an Adequate Firearm 


AVespa motor scooter is a motor vehicle, but its a 
poor excuse for a family car A 22 or 25 ia licam, 
fut its a poor excuse for defense, Carry a gun loaded 
With ammunition that has а track record of quickly 


Winning a match 
fees good Here, 
author accepts Stock 
Service Revolver 
Champion award 
fom Bit Baron, 
талага for 
the South Mountain 
regional IDPA cham- 
pionshipin Phoenix, 
AZ Intemational 
Defensive Pistol 
Assn. matches help 
tø hane defensive 
shooting sil 


TE veaowrorce 


тире 1911 AS auto iser- 
tremely reliable and suprisingly 
easy foshoo fast and sra 


stopping lethal assaults, Hint: if your chosen caliber is 
Pot teed by police or military, ite probably па power- 
ful enough for its intended purpose. 


Commandment X: Use Common Sense. 


Common sense - encompassing ethics and logic and 
Taw alike = must Бе your constant guide and compan- 
jon when you сату a gun. No idealism, not theorie, 
When you салу a pun, you erally carry the power 
f hie and death. I is а power that belongs oniy in the 
hands ой responsible people wha care abaut consec 
quences, and who эге respectful of lile and Imb and 
Fuman safety, that of others as well as their own: 
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THE HOTTEST ISSUES 


Surrounding Concealed Carry 


Interest in concealed carry is at an all ime high. In this 2nd edition of the 
Gun Digest Book of Concealed Carry, Massad Ayocb delivers the tips 
readers need to protect themselves in life threatening situations - without 
running afoul of the law. Learn from the best, and you'll be prepared for 
the worst, with this industry standard concealed carry reference. 


This Edition. 
(Digest Book of Features: 


+ How to concealed cany 
+ Helpful concealed carry tips 


+ Case studies and lessons 
leamed from rulings 
involving concealed 
carry laws 


+ Coverage of the latest 
offerings for concealed 
carry gear and clothing 


GunDigest Store “gz samy арене 


ca! 1-855-840-5120 мкин am -500 


IMPROVE 
YOUR SHOOTING 
SKILLS 


Lights, Lasers & 


3 EASY WAYS TO ORDER 


саваа ыраш 
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È Download now at 


GunDigest 


Lethal Force Law: Get the Facts 


In a long-overdue rewrite of the world's most authoritative work on 
the subject, Massad Ayoob draws from an additional three decades 
of experience to educate responsible firearms owners about the legal, 
ethical, and practical use of firearms in self defense - the armed 
citizens’ rules of engagement. 


* Understand the legal and ethical issues surrounding 
use of lethal force by private citizens. 
* Learn about the social and psychological issues. 
‘surrounding use of lethal force in defense of self. 
or others. 
© Preparation and mitigation — steps the responsible 
armed citizen can and should take. 
“after forty years as a practicing criminal defense attorney, 
know that what Mas says, teaches, and writes is the best, 
state of the art knowledge you can get.” 


= Jeff Weiner, Former President, National Association 
‘of Criminal Defense Lawyers 
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